3.2.5  CONTRACTOR ETHICAL GUIDELINES


3.2.5-1  Officials Not to Benefit


OFFICIALS NOT TO BENEFIT (APRIL 1996)





No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this contract, or to any benefit arising from it.  However, this clause does not apply to this contract to the extent that this contract is made with a corporation for the corporation's general benefit


(End of clause)





3.2.5-2  Independent Price Determination


INDEPENDENT PRICE DETERMINATION (APRIL 1996)





The offeror warrants that:





(1)  The prices in this offer have been arrived at independently, without, for the purpose of restricting competition, any consultation, communication, or agreement with any other competitor relating to (i) those prices, (ii) the intention to submit an offer, or (iii) the methods or factors used to calculate the prices offered;





(2)  The prices in this offer have not been knowingly disclosed by the contractor, directly or indirectly, to any other competitor before receipt of offers unless otherwise required by law; and





(3)  No attempt has been made by the contractor to induce any other concern to submit or not to submit an offer for the purpose of restricting competition.


(End of clause)





3.2.5-3  Gratuities or Gifts


GRATUITIES OR GIFTS (APRIL 1996)





(a)  The FAA may terminate this contract for default if, after notice and a hearing, the FAA Office of Dispute Resolution determines that the Contractor, the contractor’s agent, or other representative:





(1)  Offered or gave a gratuity or gift to an employee of the FAA; and





(2)  Intended, by the gratuity or gift to obtain a contract or favorable treatment under a contract.





(b)  If this contract is terminated under paragraph (a) of this clause, the FAA is entitled to pursue the same remedies as in a breach of contract.





(c)  The rights and remedies of the FAA provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this contract.


(End of clause)





3.2.5-4  Contingent Fees


CONTINGENT FEES (APRIL 1996)





(a)  The Contractor warrants that no person or selling agency has been employed or retained to solicit or obtain this contract for a commission, percentage, brokerage, or contingent fee, except bona fide employees or bonafide, established commercial or selling agencies employed by the contractor for the purpose of obtaining business.





(b)  For breach or violation of this warranty, the FAA has the right to annul this contract without liability or to deduct from the contract price or otherwise recover, the full amount of the contingent fee.


(End of clause)





3.2.5-5  Anti-Kickback Procedures


ANTI-KICKBACK PROCEDURES (APRIL 1996)





(a)  Definitions.  





(1)  'Kickback,' as used in this clause, means any money, fee, commission, credit, gift, gratuity, thing of value, or compensation of any kind which is provided, directly or indirectly, to any prime Contractor, prime Contractor employee, subcontractor, or subcontractor employee for the purpose of improperly obtaining or rewarding favorable treatment in connection with a prime contract or in connection with a subcontract relating to a prime contract.





(2)  'Person,' as used in this clause, means a corporation, partnership, business association of any kind, trust, joint-stock company, or individual.





(3)  'Prime contract,' as used in this clause, means a contract or contractual action entered into by the United States for the purpose of obtaining supplies, materials, equipment, or services of any kind.





(4)  'Prime Contractor,' as used in this clause, means a person who has entered into a prime contract with the United States.





(5)  'Prime Contractor employee,' as used in this clause, means any officer, partner, employee, or agent of a prime Contractor.





(6)  'Subcontract,' as used in this clause, means a contract or contractual action entered into by a prime Contractor or subcontractor for the purpose of obtaining supplies, materials, equipment, or services of any kind under a prime contract.





(7)  'Subcontractor,' as used in this clause, (1) means any person, other than the prime Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or services of any kind under a prime contract or a subcontract entered into in connection with such prime contract and (2) includes any person who offers to furnish or furnishes general supplies to the prime Contractor or a higher tier subcontractor.





(8)  'Subcontractor employee,' as used in this clause, means any officer, partner, employee, or agent of a subcontractor.





(b)  The contractor warrants that is has not and will not be:





(1)  Providing or attempting to provide or offering to provide any kickback;





(2)  Soliciting, accepting, or attempting to accept any kickback; or





(3)  Including, directly or indirectly, the amount of any kickback in the contract price charged by a prime Contractor to the United States or in the contract price charged by a subcontractor to a prime Contractor or higher tier subcontractor.





(c)(1)  The Contractor shall have in place and follow reasonable procedures designed to prevent and detect possible violations described in paragraph (b) of this clause in its own operations and direct business relationships.





(2)  When the Contractor has reasonable grounds to believe that a violation described in paragraph (b) of this clause may have occurred, the Contractor shall promptly report in writing the possible violation.  Such reports shall be made to the FAA, the inspector general or the Department of Justice.





(3) The Contractor shall cooperate fully with any Federal agency investigating a possible violation described in paragraph (b) of this clause.





(4)  The Contracting Officer may (i) offset the amount of the kickback against any moneys owed by the United States under the prime contract and/or (ii) direct that the Prime Contractor withhold from sums owed a subcontractor under the prime contract the amount of the kickback.  The Contracting Officer may order that moneys withheld under subdivision (c)(4)(ii) of this clause be paid over to the Government unless the Government has already offset those moneys under subdivision (c)(4)(i) of this clause.  In either case, the Prime Contractor shall notify the Contracting Officer when the moneys are withheld.





(5)  The Contractor agrees to incorporate the substance of this clause, including subparagraph (c)(5) but excepting subparagraph (c)(1), in all subcontracts under this contract.


(End of clause)





3.2.5-6  Restrictions on Subcontractor Sales to the FAA


RESTRICTIONS ON SUBCONTRACTOR SALES TO THE FAA (APRIL 1996)





(a)  Except as provided in (b) below, the Contractor shall not enter into any agreement with an actual or prospective subcontractor, nor otherwise act in any manner, which has or may have the effect of restricting sales by such subcontractors directly to the FAA of any item or process (including computer software) made or furnished by the subcontractor under this contract or under any follow-on production contract.





(b)  The prohibition in (a) above does not preclude the Contractor from asserting rights that are otherwise authorized by law or regulation.





(c)  The Contractor agrees to incorporate the substance of this clause, including this paragraph (c), in all subcontracts under this contract.


(End of clause)





ALTERNATE I





(b)  The prohibition in paragraph (a) of this clause does not preclude the Contractor from asserting rights that are otherwise authorized by law or regulation.  For acquisitions of commercial items, the prohibition in paragraph (a) applies only to the extent that any agreement restricting sales by subcontractors results in the FAA being treated differently from any other prospective purchaser for the sale of the commercial item(s).





3.2.5-7  Disclosure Regarding Payments to Influence Certain Federal Transactions


DISCLOSURE REGARDING PAYMENTS TO INFLUENCE CERTAIN FEDERAL TRANSACTIONS (APRIL 1996)





(a)  Definitions.





(1)  'Agency,' as used in this clause, means executive agency.





(2)  'Covered Federal action,' as used in this clause, means any of the following Federal actions:





(a)  The awarding of any Federal contract.





(b)  The making of any Federal grant.





(c)  The making of any Federal loan.





(d)  The entering into of any cooperative agreement.





(e)  The extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.





(1)  'Indian tribe' and 'tribal organization,' as used in this clause, have the meaning provided in section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450B) and include Alaskan Natives.





(2)  'Influencing or attempting to influence,' as used in this clause, means making, with the intent to influence, any communication to or appearance before an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with any covered Federal action.





(3)  'Local government,' as used in this clause, means a unit of government in a State and, if chartered, established, or otherwise recognized by a State for the performance of a governmental duty, including a local public authority, a special district, an intrastate district, a council of governments, a sponsor group representative organization, and any other instrumentality of a local government.





(4)  'Officer or employee of an agency,' as used in this clause, includes the following individuals who are employed by an agency:





(a)  An individual who is appointed to a position in the Government under title 5, United States Code, including a position under a temporary appointment.





(b)  A member of the uniformed services, as defined in subsection 101(10), title 107, United States Code.





(c)  A special Government employee, as defined in section 202, title 18, United States Code.





(d)  An individual who is a member of a Federal advisory committee, as defined by the Federal Advisory Committee Act, title 5, United States Code, appendix 2.





(1)  'Person,' as used in this clause, means an individual, corporation, company, association, authority, firm, partnership, society, State, and local government, regardless of whether such entity is operated for profit, or not for profit.  This term excludes an Indian tribe, tribal organization, or any other Indian organization with respect to expenditures specifically permitted by other Federal law.





(2)  'Reasonable compensation,' as used in this clause, means, with respect to a regularly employed officer or employee of any person, compensation that is consistent with the normal compensation for such officer or employee for work that is not furnished to, not funded by, or not furnished in cooperation with the Federal Government.





(3)  'Reasonable payment,' as used in this clause, means, with respect to professional and other technical services, a payment in an amount that is consistent with the amount normally paid for such services in the private sector.





(4)  'Recipient,' as used in this clause, includes the Contractor and all subcontractors.  This term excludes an Indian tribe, tribal organization, or any other Indian organization with respect to expenditures specifically permitted by other Federal law.





(5)  'Regularly employed,' as used in this clause, means, with respect to an officer or employee of a person requesting or receiving a Federal contract, an officer or employee who is employed by such person for at least 130 working days within 1 year immediately preceding the date of the submission that initiates agency consideration of such person for receipt of such contract.  An officer or employee who is employed by such person for less than 130 working days within 1 year immediately preceding the date of the submission that initiates agency consideration of such person shall be considered to be regularly employed as soon as he or she is employed by such person for 130 working days.





(6)  'State,' as used in this clause, means a State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, a territory or possession of the United States, an agency or instrumentality of a State, and multi-State, regional, or interstate entity having governmental duties and powers.





(b)  Prohibitions.  The offeror, by signing its offer, hereby certifies to the best of his or her knowledge and belief that:





(1)  No Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment or modification of any Federal contract, grant, loan, or cooperative agreement;





(2)  He or she will include the language of this clause in all subcontract awards at any tier and require that all recipients of subcontract awards in excess of $100,000 shall disclose accordingly.





(c)  The prohibitions of the Act do not apply under the following conditions:





(1)  Agency and legislative liaison by own employees.





(A)  The prohibition on the use of appropriated funds, in subparagraph (b)(1) of this clause, does not apply in the case of a payment of reasonable compensation made to an officer or employee of a person requesting or receiving a covered Federal action if the payment is for agency and legislative liaison activities not directly related to a covered Federal action.





(B)  For purposes of subdivision (c)(1)(A) of this clause, providing any information specifically requested by an agency or Congress is permitted at any time.





(C)  The following agency and legislative liaison activities are permitted at any time where they are not related to a specific solicitation for any covered Federal action:





(1)  Discussing with an agency the qualities and characteristics (including individual demonstrations) of the person's products or services, conditions or terms of sale, and service capabilities.





(2)  Technical discussions and other activities regarding the application or adaptation of the person's products or services for an agency's use.





(D)  The following agency and legislative liaison activities are permitted where they are prior to Screening Information Request (SIR) of any covered Federal action:





(1)  Providing any information not specifically requested but necessary for an agency to make an informed decision about initiation of a covered Federal action;





(2)  Technical discussions regarding the preparation of an unsolicited proposal prior to its official submission; and





(3)  Capability presentations by persons seeking awards from an agency pursuant to the provisions of a law authorizing such actions;





(E)  Only those services expressly authorized by subdivision (c)(1)(A) of this clause are permitted under this clause.





(2)  Professional and technical services.





(A)  The prohibition on the use of appropriated funds, in subparagraph (b)(1) of this clause, does not apply in the case of:





(1)  A payment of reasonable compensation made to an officer or employee of a person requesting or receiving a covered Federal action or an extension, continuation, renewal, amendment, or modification of a covered Federal action, if payment is for professional or technical services rendered directly in the preparation, submission, or negotiation of submittal/offer or application for that Federal action or for meeting requirements imposed by or pursuant to law as a condition for receiving that Federal action.





(2)  Any reasonable payment to a person, other than an officer or employee of a person requesting or receiving a covered Federal action or an extension, continuation, renewal, amendment, or modification of a covered Federal action if the payment is for professional or technical services rendered directly in the preparation, submission, or negotiation of any submittal/offer or application for that Federal action or for meeting requirements imposed by or pursuant to law as a condition for receiving that Federal action.  Persons other than officers or employees of a person requesting or receiving a covered Federal action include consultants and trade associations.





(B)  For purposes of subdivision (E)(2)(A) of this clause, 'professional and technical services' shall be limited to advice and analysis directly applying any professional or technical discipline.  For example, drafting of a legal document accompanying a submittal/offer by a lawyer is allowable.  Similarly, technical advice provided by an engineer on the performance or operational capability of a piece of equipment rendered directly in the negotiation of a contract is allowable.  However, communications with the intent to influence made by a professional (such as a licensed lawyer) or a technical person (such as a licensed accountant) are not allowable under this section unless they provide advice and analysis directly applying their professional or technical expertise and unless the advice or analysis is rendered directly and solely in the preparation, submission or negotiation of a covered Federal action.  Thus, for example, communications with the intent to influence made by a lawyer that do not provide legal advice or analysis directly and solely related to the legal aspects of his or her client’s submittal/offer, but generally advocate one proposal over another are not allowable under this section because the lawyer is not providing professional legal services.  Similarly, communications with the intent to influence made by an engineer providing an engineering analysis prior to the preparation or submission of a submittal/offer are not allowable under this section since the engineer is providing technical services but not directly in the preparation, submission or negotiation of a covered Federal action.





(C)  Requirements imposed by or pursuant to law as a condition for receiving a covered Federal award include those required by law or regulation and any other requirements in the actual award documents.





(D)  Only those services expressly authorized by subdivisions (E)(2)(A)(1) and (2) of this clause are permitted under this clause.





(E)  The reporting requirements herein shall not apply with respect to payments of reasonable compensation made to regularly employed officers or employees of a person.





(e)  Agreement.  The Contractor agrees not to make any payment prohibited by this clause.





(f)  Penalties.





(1)  Any person who makes an expenditure prohibited under paragraph (a) of this clause shall be subject to civil penalties as provided for by 31 U.S.C. 1352.  An imposition of a civil penalty does not prevent the FAA from seeking any other remedy that may be applicable.





(2)  Contractors may rely without liability on the warrant made by their subcontractors.





(g)  Cost allowability.  Nothing in this clause makes allowable or reasonable any costs which would otherwise be unallowable or unreasonable.  Conversely, costs made specifically unallowable by the requirements in this clause will not be made allowable under any other provision.


(End of clause)





3.2.5-8  Whistleblower Protection for Contractor Employees


WHISTLEBLOWER PROTECTION FOR CONTRACTOR EMPLOYEES (APRIL 1996)





The contractor agrees not to discharge, demote or otherwise discriminate against an employee as a reprisal for disclosing information to a Member of Congress, or an authorized official of an agency or of the Department of Justice, relating to a substantial violation of law related to this contract (including the competition for or negotiation of a contract).





Definitions:





(1)  “Authorized official of the agency” means an employee responsible for contracting, program management, audit, inspection, investigation, or enforcement of any law or regulation relating to FAA procurement or the subject matter of the contract.





(2)  “Authorized official of the Department of Justice” means any person responsible for the investigation, enforcement, or prosecution of any law or regulation.


(End of clause)





3.2.5-9 RESERVED.





3.2.5-10  RESERVED.
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