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A.	EXTRAORDINARY CONTRACTUAL ACTIONS 





1.  AUTHORITY





a.	Under the extraordinary emergency authority granted by Public Law 85-804, hereafter referred to as ‘the Act’, and the Executive Order, the FAA may enter into, amend, or modify contracts in order to facilitate the national defense.





b.	The authority conferred by the Act may not be used unless the approving authority finds that the action will facilitate the national defense and/or be relied upon when other legal authority exists within the agency that is not deemed to be lacking or inadequate.  The fact that losses occur under a contract is not sufficient basis for exercising the authority conferred by the Act.  Whether appropriate action will facilitate the national defense is a judgment to be made on the basis of all the facts of the case.  





c.	The Act is not authority for:  





	(1)	Using a cost-plus-a-percentage-of-cost system of contracting; 





	(2)	Making any contract that violates existing law limiting profit or fees; 





	(3)	Providing for other than reasonable access to contracts for supplies or services; 





	(4)	Waiving any bid bond, payment bond, performance bond, or other bond required by law; 





	(5)	Obligating the FAA for any amount over $25 million, unless the Senate and House Committees on Armed Services are notified in writing of the proposed obligation and 60 days of continuous session of Congress have passed since the transmittal of such notification.





d.	The Administrator may establish a contract adjustment board with authority to approve, authorize, and direct appropriate action under this section and to make all appropriate determinations and findings.  The decisions of the board are not subject to appeal; however, the board may reconsider and modify, correct, or reverse its previous decisions.  The board will determine its own procedures and have authority to take all action necessary or appropriate to conduct its functions.





e.	Actions authorized under the Act shall be accomplished as expeditiously as practicable, consistent with the exercise of sound judgment appropriate to the use of such extraordinary authority.  The Act and Executive Order require that every contract entered into, amended, or modified under this section will contain:  





	(1)	A citation of the Act and Executive Order;  





	(2)	A brief statement of the circumstances justifying the action; and 





	(3)	A description of the finding that the action will facilitate the national defense.





2.	GUIDANCE





a.	Most actions under this section fall into one of three categories.  They are:  





	(1)	Modifications without consideration; 





	(2)	Correction of mistakes; and 





	(3)	Formalization of an informal commitment.





b.	A modification without consideration may be allowed if a Contractor, whose continued performance is essential to the national defense, is faced with an actual or threatened loss under a contract that would impair the Contractors ability to continue its production capability.  A modification may also be justified when a Contractor suffers losses resulting from actions by the FAA acting as the other contracting party, even though the FAA is not directly liable under the contract.





c.	Correction of a mistake involves such things as failure to express in the contract the intent of the parties, an obvious mistake by the Contractor that was overlooked by the Contracting Officer, or a mutual mistake as to a matter of fact.  An upward adjustment of a contract price may be granted under these conditions.





d.	The third category of contractual adjustments, formalization of an informal commitment, is authorized in order to permit payment to persons who have taken action without a formal contract.  For instance, a Contractor, acting in good faith and relying on the apparent authority of an FAA official, may have carried out work for which there was not a proper contractual arrangement.





e.	The FAA shall maintain complete records of all actions taken under Extraordinary Contractual Actions, whether approved or denied.  Further, the Act and Executive Order require the submission of an annual report to Congress by March 15, listing actions taken on requests for relief, including indemnity, under the Act's authority.  The report should include: 





	(1)	The total number of requests, total dollar amount requested and the total dollar amount approved or denied; and 





	(2)	For each approved request that involves actual or potential cost to the FAA in excess of $50,000, the report should include the name of the Contractor, the actual cost or estimated potential cost, a description of the property or services involved, and a statement of the circumstances justifying the action.  The report should omit any information classified 'Confidential' or higher.





f.	The clause 3.10.7-1, “Indemnification under Public Law 85�804” should be included in screening information requests when the Integrated Product Team believes there will be cause to request contractual relief of an extraordinary nature in order to facilitate the national defense, and that the contractor will be indemnified against unusually hazardous or nuclear risks.





B.	CLAUSES





3.10.7-1, Indemnification under Public Law 85-804





C.	FORMS





None applicable.
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