CHANGE REQUEST COVER SHEET

Change Request Number:  04-04
Date Received:  10/31/03
Title:  Revised Contract Dispute and Protest Clause for Land and Space Lease Template
Name: 

Susan Freericks
Routing Symbol:
ASU-140

Phone:

x78374

Policy OR Guidance: This is a guidance change in our space and land lease template form.

Affected Section/Text Location:  Under Space Lease Form clause 7O, Protest and Disputes is being replaced with 7O1. Contract Disputes and 7O2. Protest Clauses.  And under Land Lease On Airport clause #15, Protest and Dispute, is being replaced with #15a. Contract Dispute and #15b. Protest clauses and under Land Off Airport clause #14, Protest and Dispute, is being replace with #14a. Contract Dispute and #14b. Protest Clause.

Summary of Change:  This is a revised version of the Contract Dispute and Protest Clause for real estate lease templates.

Reason for Change:  In November 2002 procurement issued new disputes clauses.  Our legal department informed us to begin using the new clauses, 3.9.1-1 Contract Disputes and 3.9.1-3, protest in our space and land lease templates.  However the clause included numerous references to a procurement contract and was not entirely applicable to real estate. In working with the legal counsel, we shortened the form to include the information relevant to real estate.  However there will be a link to get the full clause if so desired.

Development, Review, and Concurrence:  This was developed with region real estate, AXX-50s, input and review and concurred by AGC-520. 

Target Audience: This clause will affect the AXX-50s, real estate contracting officers.

Potential Links in FAST for the Change:  In the clause we have made a request to link to the full version of the Contract Dispute and Protest clause in contract writing tool.  It is at the end of the clause in the space and land templates.

Attachments: Below is the list of attachments and changes:

· Space Lease Form – with new clause

· Space Lease Form redline – shows current FAST clause with changes

· Space Matrix – with new clause

· Space Matrix redline - shows current FAST clause with changes

· Land On Airport – with new clause

· Land On Airport redline - shows current FAST clause with changes

· Land Off Airport – with new clause

· Land Off Airport redline - shows current FAST clause with changes

· Land Matrix – with new clause

· Land Matrix redline - shows current FAST clause with changes

Briefing Planned:  No
ASAG Responsibilities:  None  
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	CLAUSE TITLE
	DATE OF CLAUSE
	ON AIRPORT
	OFF AIRPORT
	PRESCRIPTION
	
	

	
	
	
	
	
	
	

	Anti-Kickback
	Oct-96
	M
	M
	Insert in all leases IAW 41 U.S.C. 51-58.
	
	

	Assignment of Claims
	Oct-96
	N/A
	R
	Insert in all leases unless the terms of the lease prohibit assignment of claims.  
	
	

	Cancellation
	Aug-02
	M
	M
	Insert in all leases to perserve the Governments rights to terminate for our convenience. 
	
	

	Consideration (Cost)
	Aug-02
	M
	M
	Insert in all leases where we pay money for a lease term.  This clause is required by the basic contracting principle that all leases must have clearly defined consideration.  The dollar amount represents only the firm term portion of this lease.
	
	

	Consideration (No Cost)
	Aug-02
	M
	M
	Insert in all leases where we do not pay money for a lease term.  This clause is required by the basic contracting principle that all leases must have clearly defined consideration.
	
	

	Covenant Against Contingent Fees
	Oct-96
	M
	M
	Insert in all leases  IAW 41 USC 254  
	
	

	Day-to-Day Lease  Extension
	Aug-02
	O
	O
	This clause should be used where the requiring activity desires some flexibility for the end date of the lease.  If this clause is used in a lease where cost is the consideration or part of the consideration,  the total term of the lease, including the total NTE days included in this clause must not exceed the twenty year FAA leasing authority (49 USC 40110).   No cost leases can be executed for the expected life of the system supported by the land lease.  
	
	

	Electronic Funds Transfer (EFT) Payment
	Nov-97
	M
	M
	Insert in all "cost" leases IAW 31 U.S.C. 3332, except for:  (a) leases awarded outside the U.S. and Puerto Rico; (b) contracts denominated and paid in other than U.S. dollars; (c) classified leases; (d) leases executed by deployed Contracting Officers in the course of military operations; (e) contracts where the FAA does on expect to make more than one payment to the same recipient within a one-year period; or (e) contracts awarded to an individual who determines, at his/her sole descretion, that payment by EFT would impose a hardship due to a physical or mental disability, or a geographic, language or literacy barrier, or would impose a financial hardship.
	
	

	Examination of Records
	Oct-96
	M
	M
	Insert this clause in all "cost" type leases where the lease payment is dependent on some variable cost such as taxes.  THIS CLAUSE SHOULD  NOT BE USED IN  FIXED PRICE LEASES.  
	
	

	Funding Responsibility For Government Facilities
	Oct-96
	M
	N/A
	This clause must be inserted in all on airport leases.  It ensures that the sponsor will pay for the relocation, replacement and/or modification of Governent equipment unless the change is specifically requested in writing by the Government. 
	
	

	Hazardous Substance Contamination
	May-00
	M*
	N/A
	1)  *Per FAA Order 1050.19, Environmental Due Diligence Audits (EDDA) in the Conduct of FAA Real Property Transactions, this clause must be used in all on airport leases unless a Phase I EDDA is completed prior to the lease.

2) Since an  EDDA is always required prior to leasing Off-Airport properties, this clause is not applicable to off airport leases.
	
	

	Interest For Late Payments
	Aug-02
	N/A
	O
	The AMS exepts the FAA from the Prompt Payment Act.  However, the RECO may use this clause as an added benefit to the lessor when negotiating an off airport lease. Since airports have an inherent benefit from installed FAA equipment, an added incentive is not needed for on airport leases.
	
	

	Interference with Government Operations
	Oct-96
	M
	N/A
	Insert in all on airport leases.  This clause ensures that the sponsor will conform with the approved airport layout Plan (ALP). The clause does not relieve the RECO of the requirement to obtain real property rights for the technical clear zone.
	
	

	Lease Succession
	Aug-02
	R
	R
	Insert in follow-on contracts to track continuity of data.
	
	

	Non-Restoration 
	Oct-96
	M
	M
	Insert in all leases where the Government has no intention of restoring the premises and may abandon the equipment.  This clause is needed to clearly convey the Governments intentions and the agreement between the parties upon termination or expiration of the lease.  It is the policy of the FAA not to restore.
	
	

	Notification of Change in Land Title 
	Aug-02
	M
	M
	Insert in all leases.  This clause protects the lease rights of the Government in case of change in ownership of the property  
	
	

	Notices
	Oct-96
	M
	M
	Insert in all leases.  This information is needed for contract administration; all contractual communication should be done through these contacts.  Changes in this information requires a contract modification.
	
	

	Officials Not to Benefit
	Oct-96
	M
	M
	Insert in all leases IAW 41 U.S.C. 22 
	
	

	Premises
	Aug-02
	M
	M
	Insert in all leases.  This clause is required by the basic contracting principle that all leases must clearly define the leased premises.  This should include a description of the leased air rights.
	
	

	Protest and Disputes Contract Disputes 
	10/1/1996 Nov-03
	M
	M
	Insert in all leases to establish the FAA regulations regarding Protests and Disputes under the AMS.
	
	

	Protest
	Nov-03
	M
	M
	Insert in all leases to establish the FAA regulations regarding Protests and Disputes under the AMS.
	
	

	Quiet Enjoyment
	Oct-96
	M
	M
	Insert in all leases.  This clause is required by the basic contracting principle to protect the  FAA's full rights to the property.


	
	

	Renewal Options
	Aug-02
	R
	R
	Insert in all leases that have Options in order to comply with basic contracting principle that all options must be clearly defined. RECO can modify the clause to reflect the correct number of lease options. NOTE: This clause requires the RECO to provide the lessor 60 days notice of the Government's intent to exercise the option or its intent to vacate the premesis at the end of the current lease term.  It also requires the RECO to send the lessor written documentation of the option exercise; it is our policy that a contract modification would be issued to document that the option has been exercised.
	
	

	Signature Block
	Aug-02
	M
	M
	Insert in all leases in order to comply with the basic contracting principle that all leases must be signed by authorized parties to the agreement.  This clause must be modified to comply with recording requirements of the local jurisdiction, i.e. the local recording office may require the signature to be notarized.
	
	

	Subordination, Nondisturbance and Attornment 
	Oct-96
	M
	M
	Insert in all leases to protect the rights of the FAA under this lease during a subordination, nondisturbance and/or attornment.
	
	

	Term
	Aug-02
	M
	M
	Insert in all leases in order to comply with the basic contracting principle that all leases must have a clearly defined term. 1.  This clause is used in all firm term leases that will be incrementally funded; this is the preferred type of lease.  2.  This clause is also used in leases that are structured with options.  In this case, the term set out in this clause is only the firm term part of the lease. NOTE: Leases, where cost is part of the consideration, may not exceed 20 years (including all option periods and the Day-to-Day Lease Extension period).  However, "no cost leases" can be executed for the expected life of the system supported by the land lease. Delete last sentence for On-Airport is a no cost lease.
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	LEGEND:  
	
	
	
	
	
	

	           Mandatory - .
	Clauses must be included in the lease without any changes
	
	
	
	
	

	
	Clauses either mandated by law, set by legal precedent or established
	
	
	
	
	

	
	 by FAA policy.
	
	
	
	
	

	
	
	
	
	
	
	

	Recommended-
	These clauses provide protection to the government.  These clauses,
	
	
	
	
	

	
	or a modified version, should be used in all applicable circumstanses. 
	
	
	
	
	

	
	RECOs may tailor the recommended clause to meet a specific situation.
	
	
	
	
	

	
	However, deviations in wording requires region/center legal approval
	
	
	
	
	

	
	
	
	
	
	
	

	Optional-
	RECO decides whether or not these clauses, or a modified
	
	
	
	
	

	
	version of these clauses, should be included in the lease. Deviations from  
	
	
	
	
	

	
	the suggested wording must have the region/center legal approval.
	
	
	
	
	

	
	
	
	
	
	
	

	N/A-
	Not Applicable
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