
FAA PROCUREMENT TOOLBOX GUIDANCE - CONTRACT ADMINISTRATION (T3.2.1.3)



Issue Date (revision 1):  February 2001


Section
Topics in the Section
Page

A
Commercial/Inherently Governmental Activities
1

1
General
1

2
Inherently Governmental Functions
 2

3
Commercial Activities
3

4
The Commercial Activities Inventory
3

5
Performance of Commercial Activities
3

6
Cost Comparison
4

7
Preparation of the Cost Comparison
4

8
 Cost Comparison Waivers
4

9
 Appeals
4

10
 Exhibit 1 of the Supplemental Handbook
5

11
 Office of Primary Responsibility
6

B
Clauses


C
Forms


D
Appendix


A.
T.3.2.1.3 Commercial/Inherently Governmental Activities
1.
General
OMB Circular A-76, Performance of Commercial Activities establishes the Government's policy to rely on commercial sources to supply the products and services the government needs and to perform inherently governmental activities in-house.  The Circular (revised June 1999) also implements the Federal Activities Inventory Reform Act of 1998 (“FAIR Act” or "Act").  The Act directs each agency to prepare annually a list of all activities performed by Government employees that are not inherently governmental (i.e. are commercial activities).  After review and consultation with OMB, the agency must transmit a copy of the Commercial Activities Inventory to Congress and make it available to the public.  Any interested party may challenge the omission or inclusion of a particular activity on the inventory.  The Supplemental Handbook, revised June 1999, (http://www.whitehouse.gov/OMB/circulars/index-procure.html) provides detailed guidance and procedures for implementing the policies of the Circular and the FAIR Act.


2.
Inherently Governmental Functions
a. Inherently governmental functions are not subject to the Circular, the FAIR Act, or the Supplemental Handbook.  The term "inherently governmental function," as defined in the FAIR Act, means a function that is so intimately related to the public interest as to require performance by Federal Government employees.  The term includes functions that require either the exercise of discretion in applying Federal Government authority, or the making of value judgments in making decisions for the Federal Government.  Inherently governmental functions normally fall into two categories:

(1) The act of governing, i.e. the discretionary exercise of Government authority.

Examples include -

(a)
criminal investigations, prosecutions and other judicial functions; 

(b)
management of Government programs requiring value judgments, as in direction of the   national defense; 

(c)
management and direction of the Armed Services; 

(d)
activities performed exclusively by military personnel who are subject to deployment in combat, combat support or combat service support role; 

(e)
conduct of foreign relations; 

(f)
selection of program priorities; 

(g)
direction of Federal employees; 

(h)
regulation of the use of space, oceans, navigable rivers and other natural resources; 

(i)
direction of intelligence and counter-intelligence operations; and 

(j)
regulation of industry and commerce including food and drugs.

(2) Monetary transactions and entitlements, such as - 

(a)
tax collection and revenue disbursements;

(b)
control of the Treasury accounts and money supply; and

(c)
the administration of public trusts.  

b.
An inherently governmental function involves, among other things, the interpretation and execution of the laws of the United States, so as to—

(1) bind the United States to take or not take some action by contract, policy, regulation, authorization, order, or otherwise;

(2) determine, protect, and advance United States economic, political, territorial, property, or other interests by military or diplomatic action, civil or criminal judicial proceedings, contract management, or otherwise;

(3) significantly affect the life, liberty, or property of private persons;

(4) commission, appoint, direct or control officers or employees of the United States, or

(5) exert ultimate control over the acquisition, use, or disposition of the property, real or personal, tangible or intangible, of the United States, including the collection, control, or disbursement of appropriated and other Federal funds.

c. Statutory authority to perform a function is not in itself authority to perform the activity in-house as an inherently governmental function.  Such decisions are made on a case-by-case basis using informed judgment.  Factors that should guide this determination include: 

(1) the level of Federal control required; 

(2) the ministerial nature of the function;

(3) applicable statutory requirements, and 

(4) distinguishing between recurring operations and oversight.

d.
Certain services and actions that are not considered to be inherently governmental functions may approach being in that category because of the nature of the function, the manner in which the contractor performs the contract, or the manner in which the Government administers contractor performance.  

3. Commercial Activities 

A commercial activity is any activity that provides a product or service that could be obtained from a commercial source.  Activities that meet the definition of an inherently governmental activity are not commercial activities.   The term includes-- 

a. information gathering for, or providing advice, opinions, recommendations, or ideas to Federal Government officials; or 

b. any function that is primarily ministerial in nature (such as building security, mail operations, operation of cafeterias, housekeeping, facilities operations and maintenance, warehouse operations, motor vehicle fleet management operations, or other routine electrical or mechanical services).

Attachment A to OMB Circular A-76 provides additional examples of commercial activities.  

4.
The Commercial Activities Inventory



If in the judgment of the Administrator, or designee, an activity is determined to be not inherently governmental (i.e. a commercial activity), the FAIR Act requires that it must be placed on the list of commercial activities.  Also included for each entry is the date on which the activity was first listed, the number of FTEs required to perform the activity in-house and a point of contact.  

To determine whether an activity is inherently governmental, the line of business with the activity in question should provide the relevant facts and information to AGC-500.  Legal counsel will analyze those facts (applying the relevant statutes and case law) and provide a legal opinion on whether or not the activity appears to be inherently governmental.

5.
Performance of Commercial Activities
FAIR does not mandate that each agency contract out all commercial functions included on the Commercial Activities Inventory.  In general, activities currently provided by contract will continue to be performed by the contractor as long as the quality of service is acceptable, and prices are fair and reasonable.  If the FAA believes the quality of service is unacceptable, or prices appear unreasonable, a cost comparison may be conducted to justify conversion to in-house performance.  If a cost comparison demonstrates that in-house performance would be less expensive than contractor performance, the activity may be performed in-house.  If the converse is true, the activity remains contracted to the commercial vendor.

A new requirement should be obtained by a competitively awarded contract unless there is reason to believe that contract service quality or prices may be unreasonable.  If there is such a reason, a cost comparison should be conducted to determine whether to contract out the work, perform the work in-house, or use another Federal agency.

Severable expansions of existing in-house or contracted-for work should be obtained by a competitively awarded contract.  If an expansion is not severable, a review of the entire activity, including the proposed expansion, should be conducted for potential contractor performance.  If there is reason to believe that contract quality or prices may be unreasonable, a cost comparison is conducted to determine if in-house or other Federal agency performance is justified.

6.
Cost Comparison


The FAA may perform commercial activities (without a cost comparison) if based on market analysis, it is determined that no commercial sources are available.  If commercial sources are available, FAIR and Circular A-76 require a fair and realistic comparison of the costs of performing that activity by the executive agency and the cost of performance by the private sector source in determining whether to perform a commercial activity in-house or by contracting with a private source.  Costs that should be considered include quality assurance, technical monitoring of the performance of such function, liability insurance, employee retirement and disability benefits, and all other overhead costs.  

7.
Preparation of the Cost Comparison



The cost comparison will be completed by the organization that seeks to retain or return the commercial activity to in-house performance.  The Supplemental Handbook provides additional guidance on completing the cost comparison.  All cost comparisons should be reviewed for sufficiency by ASU and AGC-500.

8. Cost Comparison Waivers


The Administrator or designee may authorize cost comparison waivers.  Waivers should be granted where accompanied by a detailed determination that the conversion meets the following requirements: 

a. The conversion will result in a significant financial or service quality improvement and a finding that the conversion will not serve to reduce significantly the level or quality of competition in the future award or performance of work; or 

b. The waiver will establish why in-house or contract offers have no reasonable expectation of winning a competition conducted under the cost comparison procedures of the Supplemental Handbook. 

9. Appeals


Cost comparison waivers and appeals of an A-76 comparison decision is subject to the administrative appeal procedures provided at Part I, Chapter 3, paragraph K, of the Supplemental Handbook.  While the justification for a waiver is subject to appeal, a decision not to issue a waiver is not subject to appeal.

10.
Exhibit 1 of the Supplemental Handbook
Exhibit 1 of the Supplemental Handbook provides the following summary of conditions permitting in-house/contract performance of commercial activities.

a. In-house Performance of Commercial Activities
(1) 

National Defense or Intelligence Security. 
The Secretary of Defense, or designee, approves national defense justifications. The Director of Central Intelligence, or designee, approves national security justifications.

(2)  
Patient Care. Commercial activities at Government-owned hospitals or other health facilities may be performed by in-house, ISSA or contract employees when needed to maintain the quality of direct patient care.

(3) 
Core Capability. A core capability of in-house and contract resources may be warranted for certain functional areas.

(4)  
Research and Development. 
Research and development activities be converted to or from in-house, contract or ISSA without cost comparison.  Severable support activities are subject to the cost comparison provisions of this Supplement.

(5)  
No Satisfactory Commercial Source Available.  
The results of a market analysis indicates that no commercial sources are available.  

(6)  
Functions With 10 or Fewer FTEs. 
May be converted to or from in-house, contract or ISSA, without a cost comparison, if the contracting officer determines that offers providing required levels of service quality at reasonable prices may otherwise be obtained.

(7)  Meet Performance Standard. 
The activity meets or exceeds generally recognized industry cost performance standards, after all adjustments required by the Supplemental Handbook are made.

(8)  Lower Cost. Results of a cost comparison demonstrate that in-house performance is less costly.

(9)  
Temporary Authorization. 
Temporary emergency performance may be warranted not to exceed the next full contract option year.

b. Contract Performance of Commercial Activities
(1) Contracted Activities.   Should be obtained by contract, unless a cost comparison demonstrates that in-house or ISSA performance is more cost effective.

(2) New Requirement.   Should be obtained by contract, unless contract quality or price appear unreasonable.  A cost comparison is performed to convert the activity to in-house or ISSA performance.

(3) Severable Expansions.   Same as above.

(4) ISSAs. 
Commercial activities should not be performed through new or expanded ISSAs, except as provided by law or the Supplemental Handbook.

(5) Activities With 10 or Fewer FTEs.   May be converted to or from in-house, contract or ISSA, without a cost comparison.

(6) Activities with 11 or More FTEs.   May be converted to contract or ISSA, without cost comparison, if fair and reasonable contract prices can be obtained by competitive award and all directly  affected Federal employees on permanent appointments can be reassigned to other comparable Federal positions.

(7)  Activities Performed by the Military.   Activities performed by military (uniformed) personnel may be converted to without cost comparison.  Military positions included in cost comparisons are cost at the composite rates provided by the DOD or other appropriate agency Comptroller.

(8) Preferential Procurement Programs. 
Contract performance may be granted, without cost comparison, if the contract is awarded to a preferential procurement program.

(9) Lower Cost.
 Conversion to contract is required if a cost comparison indicates that contract performance is the lower cost alternative.

11. Office of Primary Responsibility.


The Office of the Chief Financial Officer has primary responsibility for coordinating A-76 activities.  Subject to legal review by AGC-500, the Chief Financial Officer will receive and decide initial challenges to the inclusion or exclusion of an activity from the Commercial Activities Inventory.  Appeals from the initial challenge will be decided by the Administrator.
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