CHANGE REQUEST COVER SHEET

Change Request Number:  04-04
Date Received:  10/31/03
Title:  Revised Contract Dispute and Protest Clause for Land and Space Lease Template
Name: 

Susan Freericks
Routing Symbol:
ASU-140

Phone:

x78374

Policy OR Guidance: This is a guidance change in our space and land lease template form.

Affected Section/Text Location:  Under Space Lease Form clause 7O, Protest and Disputes is being replaced with 7O1. Contract Disputes and 7O2. Protest Clauses.  And under Land Lease On Airport clause #15, Protest and Dispute, is being replaced with #15a. Contract Dispute and #15b. Protest clauses and under Land Off Airport clause #14, Protest and Dispute, is being replace with #14a. Contract Dispute and #14b. Protest Clause.

Summary of Change:  This is a revised version of the Contract Dispute and Protest Clause for real estate lease templates.

Reason for Change:  In November 2002 procurement issued new disputes clauses.  Our legal department informed us to begin using the new clauses, 3.9.1-1 Contract Disputes and 3.9.1-3, protest in our space and land lease templates.  However the clause included numerous references to a procurement contract and was not entirely applicable to real estate. In working with the legal counsel, we shortened the form to include the information relevant to real estate.  However there will be a link to get the full clause if so desired.

Development, Review, and Concurrence:  This was developed with region real estate, AXX-50s, input and review and concurred by AGC-520. 

Target Audience: This clause will affect the AXX-50s, real estate contracting officers.

Potential Links in FAST for the Change:  In the clause we have made a request to link to the full version of the Contract Dispute and Protest clause in contract writing tool.  It is at the end of the clause in the space and land templates.

Attachments: Below is the list of attachments and changes:

· Space Lease Form – with new clause

· Space Lease Form redline – shows current FAST clause with changes

· Space Matrix – with new clause

· Space Matrix redline - shows current FAST clause with changes

· Land On Airport – with new clause

· Land On Airport redline - shows current FAST clause with changes

· Land Off Airport – with new clause

· Land Off Airport redline - shows current FAST clause with changes

· Land Matrix – with new clause

· Land Matrix redline - shows current FAST clause with changes

Briefing Planned:  No
ASAG Responsibilities:  None  

(Revised 04/2003)

Legend:

Mandatory (M) – When applicable these clauses shall be included in leases as written.  These clauses are either: 1.) mandated by law; 2.) set by legal precedent; 3.) and/or established by FAA policy.

Recommended (R) – In general these clauses provide useful protection to the government.  These clauses, or a modified version, should be used in all applicable circumstances.  RECO may tailor the clause to meet a specific situation.  Changes that have legal impact require region/center legal approval.

Optional (O) – RECO decides whether or not these clauses or a modified version should be included in the lease.  Deviations from the suggested wording must have the region/center legal approval, if there is a legal impact.

	CLAUSE TITLE
	DATE
	ON ARP
	OFF ARP
	SMALL LEASE
	ANTENNA TOWERS
	PRESCRIPTION

	Space Lease Template Clauses
	
	
	
	
	
	

	1. This Lease
	10/96
	M
	M
	M
	M
	Insert in all leases in order to complete a lease contract and follow FAA contract policy.  

	2. Description
	10/96
	M
	M
	M
	M
	Insert in all leases in order to complete a lease contract and follow FAA contract policy.  

	3. Term
	10/96
	M*
	M*
	M*
	M*
	Insert in all leases in order to comply with the basic contracting principle that all leases must have a clearly defined term.  NOTE: All cost leases may not exceed 20 years (including all option periods and the day-to-day Lease extension period).     

*Note: Last sentence “This lease succeeds….” is Optional. 

	4. Cancellation
	8/02
	M
	M
	M
	M
	Insert in leases to preserve the Government’s rights to terminate for our convenience.    

	5. Rental
	10/96
	M
	M
	M
	M
	Insert in all leases in order to complete a lease contract and follow FAA contract policy.

	6. Services and Utilities
	10/96
	R
	R
	R
	O
	Insert clause if services are to be provided as part of the rental agreement. 

	7.A. Inspection
	10/96
	M
	M
	M
	O
	Insert in all leases in accordance with general policy for Federal Agency to provide protection to the Government and contract management. 

	7.B. Damage By Fire or Other Casualty
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with general policy for Federal Agency to provide protection to the Government and contract management.

	7.C. Maintenance Of The Premises
	10/96
	M
	M
	M
	O
	Insert in all leases to comply with basic protection of ensuring that the lease space is in good condition.  

	7.D. Failure In Performance
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with general policy for Federal Agency to provide protection to the Government and contract management.

	7.E. Default By Lessor
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with general policy for Federal Agency to provide protection to the Government and contract management.

	7.F. Compliance with Applicable Laws
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with general policy for Federal Agency to provide protection to the Government and contract management.

	7.G. Delivery and Condition
	10/96
	R
	R
	O
	O
	Insert in all leases to provide the protection to the Government to ensure the space is delivered in a condition to be occupied.  

	7.H. Acceptance of Space


	10/96
	M
	M
	M
	O
	Insert in all new lease actions for the RECO to accept the space for occupancy, except for: all succeeding lease actions this clause is Optional.



	7.I. Alterations
	10/96
	R
	R
	R
	O
	Insert in all leases to provide the Government the protection to make alterations to the lease space during the term of the lease.

	7.J. Accessibility
	10/96
	M
	M
	M
	O
	Insert in all leases in accordance with Architectural Barriers Act 1968 to follow the   Uniform Federal Accessibility Standards (41 CFR 101-19.6, App. A), except for: 
1.) ATCT Cabs, mech. rooms, elect. & tele. closets and 2.) non-staffed facilities such as RCO.

	7.K. Changes
	8/02
	O
	O
	O
	O
	Insert in leases at the RECO’s option when the government requires changes during a new lease buildout phase.

	7.L. Officials Not To Benefit
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with public contract law, 41 U.S.C. 22.

	7.M. Covenant Against Contingent Fees
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with 41 USC 254.

	7.N. Anti-Kickback
	10/96
	M
	M
	M
	M
	Insert in all leases in accordance with the Anti-Kickback Act of 1986, 41 U.S.C. 51-58.  

	7.O. Protest and Disputes

7.O1. Contract Disputes

7.O2. Protest
	10/96

11/03

11/03
	M

M

M
	M
M

M
	M
M

M
	M
M

M
	Insert in all leases as required by FAA policy on contract and protest dispute resolution system from the Office of Dispute Resolution for Acquisition (ODRA) and shall be governed by the procedures set

forth in 14 C.F.R. Parts 14 and 17.

	7.P. Examination of Records
	10/96
	M
	M
	M
	M
	Insert in all cost type leases where the lease payment is dependent upon some variable cost such as taxes.  However this clause should not be used in a fixed price lease.

	7.Q. Electronic Funds Transfer (EFT) Payment
	11/97
	M
	M
	M
	M
	Insert in all leases IAW 31 U.S.C. 3332, except for:  (a) leases awarded outside the U.S. and Puerto Rico; (b) contracts denominated and paid in other than U.S. dollars; (c) classified leases; (d) leases executed by deployed Contracting Officers in the course of military operations; (e) contracts where the FAA does on expect to make more than one payment to the same recipient within a one-year period; or (e) contracts awarded to individual whom determine, at his/her sole discretion, that payment by EFT would impose a hardship due to a physical or mental disability, or a geographic, language or literacy barrier, or would impose a financial hardship.

	7.R. Assignment of Claims
	10/96
	R
	R
	O
	O
	Insert in all leases unless the terms of the lease prohibit assignment of claims. 

	7.S. Subordination, Nondistrubance and Attornment 
	9/99
	M
	M
	M
	M
	Insert in all leases to protect the rights of the FAA under this lease during a subordination, nondistrubance and/or attornment.

	7.T. Lessor’s Successors
	10/96
	M
	M
	M
	M
	This clause must be used to protect the lease rights of the Government in case of change in ownership of the property.

	7.U. Sublease
	10/96
	M
	M
	O
	O
	Insert in leases where the RECO expects to sublease the FAA space to another tenant.  However this clause does not relieve FAA with responsibilities of the terms of the lease.

	7.V. No Waiver
	10/96
	M
	M
	O
	O
	Insert in all leases to protect the Government from waiving any rights under this lease.

	7.W. Integrated Agreement
	10/96
	M
	M
	O
	O
	Insert in all leases to assert the lease agreement defines the agreements between the parties. 

	7.X. Equal Opportunity
	10/96
	M
	M
	O
	O
	Insert in all leases in accordance with affirmative action programs, 41 CFR 60-1 and 60-2.

	7.Y. Affirmative Action for Special Disabled and Vietnam Era Veterans
	10/96
	M
	M
	O
	O
	Insert in all leases in accordance with Vietnam Era Veteran’s Readjustment Assistance Act of 1972.

	7.Z. Affirmative Action For Disabled Workers
	10/96
	M
	M
	O
	O
	Insert in all leases in accordance with Rehabilitation Act of 1973, 29 U.S.C. 793.

	7.AA. Seismic Safety In Existing Buildings
	9/98
	M
	M
	M
	N/A
	See exceptions in space guidance

	7.BB. Seismic Safety For New Construction
	9/98
	M
	M
	M
	N/A
	Mandatory for leases involving new construction

	8. Attachments
	8/02
	O
	O
	O
	O
	Insert as necessary.

	9. Name and Title of Owner
	10/96
	M
	M
	M
	M
	Insert in all leases in order to complete a lease contract and follow FAA contract policy.  This clause must be modified to comply with recording requirements of the local jurisdiction.

	10. Name of Contracting Officer
	10/96
	M
	M
	M
	M
	Insert in all leases in order to complete a lease contract and follow FAA contract policy.  

	Attachment A Clauses
	
	
	
	
	
	

	Adjustment For Vacant Premises
	10/96
	R
	R
	O
	O
	Insert in all leases to provide the Government with protection if use of space changes during lease term. 

	Ceilings
	10/96
	R
	R
	O
	O
	Insert in all leases.  Any changes should be approved by regional environmental contact.

	Condition Report
	10/96
	O
	O
	O
	O
	Insert in leases where accepting space for occupancy.

	Contracting Officers Representative
	10/96
	O
	O
	O
	O
	Insert in leases where a COR is designated.

	Day to Day Extension
	8/02
	O
	O
	O
	O
	This clause should be used where the requiring activity desires some flexibility for the end date of the lease.  If this clause is used in a cost lease, the total term of the lease, including the total day to day extension days, must not exceed the twenty year FAA leasing authority.

	Display Advertising
	10/96
	O
	O
	O
	O
	Insert in leases where Government is sole occupant. 

	Doors
	10/96
	R
	R
	O
	O
	Insert in leases for door requirement.

	Erection Of Signs
	10/96
	O
	O
	O
	O
	Insert in leases where signs are required.

	Facility Security 
	8/02
	M
	M
	O
	O
	Insert in all leases in accordance with FAA Order 1600.69.

	Fire and Safety Requirements
	8/02
	M
	M
	O
	O
	Insert in all leases to provide protection to the Government.

	Floor Load
	8/02
	R
	R
	O
	O
	Insert in all leases.  Regional engineer should approve any changes.

	General Health and Safety Standards
	8/02
	R
	R
	R
	N/A
	Insert in all leases to meet the following standards: local health, safety, building codes and FAA standards.

	Grounds Maintenance
	10/96
	R
	R
	O
	O
	Insert in all leases where applicable.

	Halon
	8/02
	R
	R
	R
	O
	Insert in all leases.  Any changes should be approved by regional environmental contact.

	Hold Harmless
	10/96
	O
	O
	O
	O
	Insert in leases in accordance with Federal Tort Claims Act of 1948.

	HVAC
	10/96
	R
	R
	O
	O
	Insert in all leases.  RECO’s should consult a   regional engineer for changes to clause.

	If Minimum Not Delivered
	10/96
	O
	O
	O
	O
	Insert in leases.

	Indoor Air Quality
	8/02
	M
	M
	M
	O
	Insert in all leases.  Any changes should be approved by regional environmental contact.

	Installation Of Antennas, Cables & Other Appurtenances
	10/96
	O
	O
	O
	O
	Insert in all leases as needed.

	Interest For Late Payment
	10/96
	O
	O
	O
	O
	The AMS exempts the FAA from the Prompt Payment Act.  However, the RECO may use this clause as an added benefit to the Lessor when negotiating a lease.

	Janitorial Services
	10/96
	O
	O
	O
	O
	Insert in leases, which provide for janitorial services.

	Lighting
	10/96
	R
	R
	O
	O
	Insert in all leases.  RECO’s should consult a regional environmental contact for changes to clause.

	Measurement For Payment
	10/96
	R
	R
	R
	R
	Insert in leases to determine the correct amount of space to pay rent on.

	Non-Restoration
	10/96
	M
	M
	N/A
	O
	Insert in all leases unless specific restorations are negotiated.

	Occupancy Permit


	10/96
	M*
	M*
	M*
	O
	*This clause is mandatory for new leases as required by local law to have an occupancy permit to occupy space.  

	Operating Costs Escalator
	10/96
	O
	O
	O
	O
	Insert in lease where applicable.

	OSHA Requirements
	10/96
	M
	M
	M
	O
	Insert in all leases in accordance with OSHA standards 29 CFR 1910 and 1926.

	Painting
	8/02
	R
	R
	O
	O
	Insert in all new leases.  RECO should insert in all leases with lease terms of five years or longer.  

	Parking
	10/96
	O
	O
	O
	O
	Insert in leases where applicable.

	Personnel Security - Security Screening of Persons or Individuals Employed or Hired by Lessor/Contractor
	10/01


	M
	M
	M
	M
	Insert in all leases in accordance with FAA Order 1600.72 and 1600.73

	Pest Control
	8/02
	R
	R
	R
	O
	Insert in all leases.

	Plans
	8/02
	R
	R
	R
	O
	Insert in all new lease actions and any alterations/renovations.

	Prior Notification
	8/02
	R
	R
	R
	N/A
	Insert in all leases where construction will be done.

	Progressive Occupancy
	10/96
	O
	O
	O
	O
	Insert in all leases where applicable.

	Radon
	10/96
	M
	M
	M
	O
	Insert in all leases.  Any changes should be approved by regional environmental contact.

	Refrigerants
	8/02
	R
	R
	R
	O
	Insert in all leases.  RECO’s should consult a regional environmental contact for changes to the clause.

	Restrooms & Drinking Fountains
	10/96
	R
	R
	O
	O
	Insert in all leases.

	Services and Facilities
	10/96
	R
	R
	O
	O
	Insert in all leases.

	Tax Adjustment
	10/96
	O
	O
	O
	O
	Insert in all leases where applicable.

	Time Extension
	10/96
	O
	O
	O
	O
	Insert in leases.

	Unauthorized Negotiating
	10/96
	O
	O
	O
	O
	Insert in all leases.

	Utilities Not Provided By The Lessor
	10/96
	R
	R
	O
	O
	Insert in all leases.

	Warranty Of Space
	8/02
	M
	M
	O
	O
	Insert in all leases.

	Window & Floor Covering
	8/02
	R
	R
	O
	O
	Insert in all leases.

	Wiring For Telephones
	10/96
	O
	O
	O
	O
	Insert in leases.

	FORMS
	
	
	
	
	
	

	Certification for Seismic Safety
	9/98
	M
	M
	M
	N/A
	Certification required in accordance with space lease paragraphs 8X. Seismic Safety in Existing Leases and 8Y. Seismic Safety for New Construction.  This attachment becomes part of the file after lease award.

	Checklist for Rural Development Act

(Added 04/2003)
	4/03
	M
	M
	M
	M
	Check appropriate reason for not considering location in rural area.  However if the RECO would like concurrence from the program office, they can get the program office to sign the checklist when site selection is based upon program needs.

	Safety and Environmental Certification Checklist
	8/02
	R
	R
	R
	N/A
	Checklist recommended in accordance with space lease paragraph 6b Standards and Requirements.  This attachment becomes part of the file after lease award.

	Vendor/Miscellaneous Payment Information Form
	11/97
	M
	M
	M
	M
	EFT Form is required in accordance with space lease paragraph 8P. Electronic Funds Transfer.  This attachment becomes part of the file after lease award.
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