3.9.1  RESOLUTION OF PROTESTS AND DISPUTES





3.9.1-1  Contract Disputes


CONTRACT DISPUTES (APRIL 1996)





(a)  All contract disputes arising under or related to this contract, shall be resolved under this clause, and through the Federal Aviation Administration (FAA) Dispute Resolution System.  Judicial review, where available, will be in accordance with 49 U.S.C. 46110 and shall apply only to final agency decisions.  The decision of the FAA shall be considered a final agency decision only after a contractor has exhausted its administrative remedies for resolving a contract dispute under the FAA Dispute Resolution System.





(b)  Contract Dispute, as used in this clause, means a written demand or written assertion by one of the contracting parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to this contract.  A contract dispute arising under a contract, unlike a contract dispute relating to that contract, is a dispute that can be resolved under a contract clause that provides for the relief sought by the contracting party seeking relief.  However, a voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a contract dispute.  Such submission may be converted to a contract dispute by written notice, to the Contracting Officer (CO), that it is disputed either as to liability or amount.





(c)  A contract dispute shall be made in writing and signed by a duly authorized representative of the contractor or the government.  At a minimum, a contract dispute shall include a statement of facts, adequate supporting data, and a request for relief.  Unless otherwise stated in this contract, a contract dispute by the contractor against the government shall be submitted to the Contracting Officer within 1 year after the accrual of the contract dispute.  





(d)  The Contracting Officer's decision concerning a contract dispute shall be binding on the parties, unless the contractor refers the matter to the FAA Office of Dispute Resolution.





(e)  If a contract dispute cannot be resolved at the Contracting Officer level, the matter may be referred, by either party, to the FAA Office of Dispute Resolution for final agency disposition.  Such referrals must be in writing directed to the following address:





Office of Dispute Resolution


Office of the Chief Counsel, AGC-1


Federal Aviation Administration 


800 Independence Avenue, SW


Room 900 East


Washington, DC  20591





(f)  The Office of Dispute Resolution will promulgate procedures and time limitations relevant to contract disputes, which will be described in a provision to be included in this contract or incorporated by reference herein.





(g)  When a contract dispute is filed with the FAA Office of Dispute Resolution, a Dispute Resolution Officer will be assigned to the matter.  The Dispute Resolution Officer may use any form of alternative dispute resolution to settle a contract dispute, including, but not limited to, informal communication, mediation, fact-finding, and binding or nonbinding arbitration.  Binding arbitration may be employed only if the contractor and the FAA agree to use this method to resolve the merits of the contract dispute.





(h)  If binding arbitration is agreed to, the decision of the Dispute Resolution Officer will become a final agency decision, unless the FAA Administrator indicates nonconcurrence with the decision, in writing, within 5 business days after the date that the decision is issued.  If the FAA Administrator nonconcurs with the decision and issues a contrary determination, then that determination becomes the final agency decision concerning the merits of the contract dispute.  





(i)  If the parties have not agreed to binding arbitration and are unable to reach an agreement on the merits of the contract dispute through alternative dispute resolution, then the Dispute Resolution Officer will issue a recommendation for the final disposition of the matter.  The Dispute Resolution Officer will then provide the recommendation to the FAA Administrator, who will make a final agency decision concerning the merits of the contract dispute.





(j)  When the Dispute Resolution Officer determines that a contract dispute is frivolous or has no basis in fact or law, a summary decision may be issued as the Dispute Resolution Officer’s recommendation to the FAA Administrator.  The FAA Administrator will then issue a final agency decision concerning the merits of the contract dispute.





(k)  The FAA will require continued performance with respect to contract disputes arising under this contract, in accordance with the provisions of the contract, pending final decision on a contract dispute related to this contract.





(l)  The FAA will pay interest on the amount found due and unpaid from (1) the date the Contracting Officer receives the contract dispute, or (2) the date payment otherwise would be due, if that date is later, until the date of payment.  Simple interest on contract disputes shall be paid at the rate, fixed by the Secretary of the Treasury, which is applicable to the period during which the Contracting Officer receives the contract dispute and then at the rate applicable for each 6-month period as fixed by the Treasury Secretary during the pending contract dispute.





(m)  To the extent that a final agency decision is subject to judicial review, such review will be pursuant to 49 U.S.C. 46110.  If the parties have agreed to binding arbitration, the decision of the Dispute Resolution Officer (unless overruled by the FAA Administrator) will be final.  A final agency decision which is the result of binding arbitration (not overruled by the Administrator) will not be subject to judicial review absent fraud, corruption, misconduct, or manifest disregard for the law.





3.9.1-2  Protest After Award


PROTEST AFTER AWARD (APRIL 1996)





(a)  Upon receipt of a notice that a protest has been filed with the FAA Office of Dispute Resolution, or a determination that a protest is likely, the Administrator or his designee may instruct the Contracting Officer (CO) to direct the Contractor to stop performance of the work called for by this contract.  The order to the Contractor shall be in writing, and shall be specifically identified as a stop-work order issued under this clause.  Upon receipt of the order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the work covered by the order during the period of work stoppage.  Upon receipt of the final decision or other resolution of the protest, the Contracting Officer shall either--





(1)  Cancel the stop-work order; or





(2)  For other than cost-reimbursement contracts, terminate the work covered by the order as provided in the “Default” or the “Termination for Convenience of the Government” clause(s) of this contract; or





(3)  For cost-reimbursement contracts, terminate the work covered by the order as provided in the “Termination” clause of this contract.





(b)  If a stop-work order issued under this clause is canceled either before or after the final resolution of the protest, the Contractor shall resume work.  The Contracting Officer shall make for other than cost-reimbursement contracts, an equitable adjustment in the delivery schedule or contract price, or both; and for cost-reimbursement contracts, an equitable adjustment in the delivery schedule, the estimated cost, the fee, or a combination thereof, and in any other terms of the contract that may be affected; and the contract shall be modified, in writing, accordingly, if-- 





(1)  The stop-work order results in an increase in the time required for, or in the Contractor's cost properly allocable to, the performance of any part of this contract;  and





(2)  The Contractor asserts its right to an adjustment within 30 days after the end of the period of work stoppage; provided, that if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon a proposal submitted at any time before final payment under this contract.





(c)  If a stop-work order is not canceled and the work covered by the order is terminated for the convenience of the Government, the Contracting Officer shall allow reasonable costs resulting from the stop-work order in arriving at the termination settlement.





(d)  If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.





(e)  The Government's rights to terminate this contract at any time are not affected by action taken under this clause.





3.9.1-3  Protest


PROTEST (APRIL 1996)





(a)  Protests concerning FAA Screening Information Requests (SIR) or awards of contracts shall be resolved in accordance with this provision, and through the Federal Aviation Administration (FAA) Dispute Resolution System.  Judicial review, where available, will be in accordance with 49 U.S.C. §46110 and shall apply only to final agency decisions.  The decision of the FAA shall be considered a final agency decision only after an offeror or potential offeror has exhausted its administrative remedies for resolving a protest under the FAA Dispute Resolution System.





(b)  Offerors should first seek informal resolution of any issues concerning potential protests with the Contracting Officer (CO).  COs should make reasonable efforts to promptly and completely resolve concerns or controversies, where possible.





(c)  If resolution at the Contracting Officer level is not desired or successful, offerors or prospective offerors may file a protest with the Office of Dispute Resolution, for assignment to a Dispute Resolution Officer.





(d)  Protests are to be in writing and should contain the protester’s name, address, telephone, and fax number; the SIR or contract number; a concise statement of the protest; the legal basis for protest; a request for remedy; and the signature of a duly authorized representative of the protester.  Protest are to be filed by certified mail or in person at the following address:





Office of Dispute Resolution


Office of the Chief Counsel, AGC-1


Federal Aviation Administration 


800 Independence Avenue, SW


Room 900 East


Washington, DC  20591





(e)  The Office of Dispute Resolution will promulgate protest procedures and time limitations for protests, which will be described in a provision to be referenced or included in FAA SIRs, or provided upon request.





(f)  For the purposes of this clause, a protester can be a prospective offeror whose direct economic interest would be affected by the award or failure to award an FAA contract, or an actual offeror with a reasonable chance to receive an award of an FAA contract.





(g)  The following matters are not protestable:





(1)  FAA purchases from or through federal, state, and local governments and public authorities;





(2)  Grants; and





(3)  Cooperative agreements.





(h)  The FAA will continue procurement activities and, where applicable, will permit contractor performance (after award) pending resolution of a protest, unless the FAA determines that there is a compelling reason to suspend or delay all or part of the procurement activities.  For protests after award, the FAA Dispute Resolution Officer may recommend suspension of contract performance.  A decision to suspend or delay activities will be made in writing by the FAA Administrator or his designee.





(i)  When a protest has been received, the Dispute Resolution Officer will inform other interested parties of the protest.  At the discretion of the Dispute Resolution Officer, other interested parties may participate in the proceedings.





(j)  When a protest is filed with the FAA Office of Dispute Resolution, a Dispute Resolution Officer will be assigned to the matter.  The Dispute Resolution Officer may use any form of Alternative Dispute Resolution (ADR) to settle a protest, including, but not limited to, informal communication, mediation, fact-finding, and binding or nonbinding arbitration.  Binding arbitration may be employed only if the protester and the FAA agree to use this method to resolve the merits of the protest.





(k)  If binding arbitration is agreed to, the decision of the Dispute Resolution Officer will become a final agency decision, unless the FAA Administrator indicates nonconcurrence with the decision, in writing, within 5 business days after the date that the decision is issued.  If the FAA Administrator nonconcurs with the decision and issues a contrary determination, then that determination becomes the final agency decision concerning the merits of the protest.  





(l)  If the parties have not agreed to binding arbitration and are unable to reach an agreement on the merits of the protest through ADR, then the Dispute Resolution Officer will issue a recommendation for the final disposition of the matter.  The Dispute Resolution Officer will then provide the recommendation to the FAA Administrator, who will make a final agency decision concerning the merits of the protest.





(m)  When the Dispute Resolution Officer determines that a protest is frivolous or has no basis in fact or law, a summary decision may be issued as the Dispute Resolution Officer’s recommendation to the FAA Administrator.  The FAA Administrator will then issue a final agency decision concerning the merits of the protest.





(n)  The Dispute Resolution Officer, or the Administrator, where applicable, has broad discretion to create a remedy for a successful protest.





(o)  To the extent that a final agency decision is subject to judicial review, such review will be pursuant to 49 U.S.C. §46110.  If the parties have agreed to binding arbitration, the decision of the Dispute Resolution Officer (unless overruled by the FAA Administrator) will be final.  A final agency decision which is the result of binding arbitration (not overruled by the Administrator) will not be subject to judicial review absent fraud, corruption, misconduct, or manifest disregard for the law.
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