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A.
CONTRACTING FUNDING, FINANCING AND PAYMENT

1.
BASIS OF PAYMENT

a.
Payment provisions should be drawn with an eye to balancing the protection of FAA’s interests against adequately compensating the contractor for products delivered or services performed, including construction.

b.
Contracting Officers (COs) should consider the following alternatives when establishing a basis for payment in award documents:

(1)
Single Payments (Lump Sum) - the preferred method, whereby one payment is made after completion and acceptance of all work.

(2)
Partial Payments - full payment for completed separately-priced items in the contract that are delivered and accepted where multiple payments are anticipated.

(a)
Partial payments are payments authorized under a contract, made upon completion of the delivery of one or more complete units (or one or more distinct items of service), called for, delivered, and accepted by FAA under the contract.  Although partial payments are generally treated as a method of payment and not as a method of contract financing, the use of partial payments can assist contractors to participate in FAA contracts.  There are certain circumstances which could indicate that partial payments are inappropriate, and should be prohibited. Those circumstances include

(i)
When the additional administrative time required to issue 2 or more payments may not be cost effective.

(ii)
When partial delivery of individual components does not constitute a usable item on its own.

(3)
Progress Payments - multiple payments made prior to delivery during performance based on a percentage or stage of completion.  Payments must be secured against materials/equipment purchased until liquidated by deliveries under the contract.  Where progress payments are authorized, FAA will make progress payments on the basis of percentage or stage of completion.  Typical progress payment provisions call for payment of part of the contract price only when a completed stage of work (milestone) or a completed component can be said to be of value to FAA in the event the contract were to be terminated at that point.  However, progress payment schedules can be established that will allow payment based on an estimated percentage of completion.  Generally, the progress payment rate is 80 percent of the total costs of performing the contract.  For small businesses, the rate is 85 percent.  When there is reason to doubt the amount of a progress payment request, only the doubtful amount should be withheld, subject to later adjustment after review or audit; any clearly proper and due amounts should be paid without awaiting resolution of the differences.  Post-payment reviews may be made when considered desirable by the CO to determine the validity of progress payments already made and those expected to be made. The post payment review should include a review of whether or not the unpaid balance of the contract price will be adequate to cover the anticipated cost of completion.  The CO should provide for progress payments if the contractor: 

(a)
Will not be able to bill for the first delivery of products, or other performance milestones, for a substantial time after work is scheduled to begin, and

(b)
Will make expenditures for contract performance during the predelivery period that have a significant impact on the contractor’s working capital.

(4)
Automatic Payments - payments made on a fixed, periodic basis for the delivery or performance of recurring firm fixed price products or services.  No invoices or receiving reports are necessary.

(5)
Provisional Payments - payments made for the delivery or performance of products or services recurring under a contract.  Invoices are necessary, receiving reports are not.

(6)
Advance Payments - advances of money in anticipation of performance.  Payments should be secured by bond or collateral with expenditures made from a joint account requiring government approval.

2.
FINANCING

a.
Prudent contract financing can be a useful working tool in FAA acquisitions.  FAA financing may be provided only to the extent actually needed for prompt and efficient performance, considering the availability of private financing.  Any undue risk of monetary loss to FAA through the financing must be avoided.

b.
“Contract financing” is a contractual authorization for payments to a Contractor prior to acceptance of products or services by FAA. Contract financing includes advance payments.

c.
Contract financing methods are intended to be self-liquidating through contract performance.  FAA may only use the methods for financing of contractor working capital, not for the expansion of contractor-owned facilities or the acquisition of fixed assets.

d.
Advance payments is the least preferred method of contract financing and must be authorized sparingly.  They should be authorized only if partial payments or progress payments are not feasible and private financing is not reasonably available.

(1)
Payments under time-and-material or cost-reimbursement contracts made to small businesses in advance of payment to their vendors or subcontractors are not considered advance payments under this subpart.  The items authorized for advance pay below do not require additional review and approval; all others not identified below require submittal to the Chief of the Contracting Office (COCO) for approval:

(a)
Rent (leases, and rental agreements, including meeting and lodging room rentals);

(b)
Tuition and conference registration fees;

(c)
Insurance premiums;

(d)
Extension or connection of public utilities for FAA buildings or installations;

(e)
Subscriptions to publications - interpreted to include electronic methods of data recording. Software subscription services are therefore authorized;

(f)
Purchases of products or services in foreign countries and the advance payment is required by the laws or regulations of the foreign country concerned;

(g)
Advance payments to Federal agencies.

(2)
The CO should transmit the following together with a recommendation of approval of a contractor’s request for advance payment to the COCO:

(a)
A summary of the solicitation or contract requirements;

(b)
Comments on the contractor’s need for advance payments and potential benefits to FAA from providing advance payments;

(c)
CO’s proposed actions to minimize FAA’s risk of loss including proposed advance payment contract terms;

(d)
Justification of any proposal for waiver of interest charges.

(3)
FAA should charge interest on advance payments received in excess of the Contractor’s current needs, except for awards made to state governments, or instrumentalities thereof.  The interest shall be charged at the Department of Treasury current value of funds rate.  The COCO may authorize advance payments without interest if in FAA’s interest.

(4)
Letters of Credit are not authorized at FAA.

(5)
Payments will be made by electronic funds transfer whenever possible.  The advance financing arrangement may be terminated if the contractor is unwilling or unable to minimize the elapsed time between receipt of the advance and disbursement of the funds.  In lieu of termination, the CO shall require the contractor to not request FAA funds until the contractor’s checks are ready to be forwarded to the payees. Advance payments may be processed as follows:

(a)
30-Day Advance:  The contractor is authorized to request, in writing, FAA funds in amounts needed to cover its own disbursements of cash in the next 30 calendar days for contract performance.  The contractor’s request typically requires 30 calendar days for processing.  Payment will only be made by direct Treasury check when electronic funds is not possible.  The 30-day advance is the preferred method of providing advance funds to a contractor.

(b)
3-Day Access:  The contractor is authorized to request FAA funds in amounts needed to cover its own disbursements of cash in the next 3 working days for contract performance.  When this payment method is selected, FAA will deposit funds in the contractor’s designated account within 3 working days after receipt  of the request by the FAA accounting office.  This method of providing advance funds to a contractor is the least preferred method and will be used sparingly.

(6)
The CO should not routinely withhold funds from contractor payments.  A withholding should be considered only when satisfactory progress has not been achieved by a contractor during any period for which a payment is to be made or when the CO expects difficulty in the timely and complete receipt of information required by the contract.  Withholding should not be used as a substitute for good contract management, and COs should not withhold funds without cause. Decisions to withhold and the specific amount to be withheld must be made by the CO on a case-by-case basis.  Such decisions must be based on the CO’s assessment of past performance and the likelihood that such unsatisfactory performance will continue.




(a)
Generally, the CO should not withhold an amount greater than 10% of the contract value and may withhold only in those specific instances where the CO has determined, in writing, that it is necessary to protect the interests of FAA.

(b)
Upon completion of all contract requirements, withheld amounts should be promptly released for payment.

3.
PROMPT PAYMENT
a.
COs are encouraged to include meaningful discounts for prompt payment whenever possible.

b.
Decisions to accept or not accept a prompt payment discount are made by the cognizant accounting office based on the value of the discount offered. There is no minimum time period for which discounts will be taken.  Any discount will be taken if determined cost effective by the cognizant accounting office.  Information on this policy can be obtained from the cognizant accounting office.

c.
For the sole purpose of computing an interest penalty that might be due the contractor, COs may establish a period for constructive acceptance that reflects the minimum necessary for inspection or testing. The period should be no shorter than 7 days nor longer than 30 days after the contractor has delivered products or performed services in accordance with the terms and conditions of the contract. The contract can state a different period for actual acceptance.


(1)
The due date for most transactions, (e.g. single [lump sum] payments, partial payments, etc.) will be not later than the 30th day after FAA receives a proper invoice as designated in the contract, or not later than the 30th day after products are delivered or services rendered to the FAA acceptance point, whichever is later.  Longer due dates may be specified for inspection, demonstrations or timed events.  

(2)
For all progress payments except construction, the due date will be not later than the 30th day after FAA approval of contractor estimates of work or of services accomplished.  For the sole purpose of computing interest penalty that might be due the contractor FAA approval may be deemed to have occurred constructively on the 7th day after the contractor estimates are received with all necessary supporting documentation by FAA.

(3)
Progress payments under construction contracts will be due not later than the 14th day after receipt of a proper invoice (including required supporting documentation as designated in the contract). The CO has the discretion to specify a longer period (a period longer than 30 days may not be prescribed) if more time is required to afford FAA a reasonable opportunity to adequately inspect the work and to determine the adequacy of the contractor’s performance under the contract.

(4)
For payment of any amounts retained by the CO, the due date will be not later than the 30th day after approval by the CO for release to the contractor. There is no provision for constructive acceptance.

(5)
Final Payments will be due not later than the 30th day after FAA receives a proper invoice in the designated billing office, or not later than the 30th day after FAA acceptance of the work or services, whichever is later. On final payments where the amount is subject to contract settlement actions, acceptance should be deemed to have occurred on the effective date of the contract settlement.

d.
Interest may be paid automatically without request from the contractor, when all of the following conditions, if applicable, have been met:

(1)
A proper invoice as specified in the contract has been received;

(2)
There is no disagreement over quantity, quality, or contractor compliance with any contract requirement;

(3)
In the case of a final invoice, the payment amount is not subject to further contract settlement actions between FAA and the contractor;

(4)
FAA paid the contractor after the due date;

(5)
Interest owed is over $1.00 in value;

(6) 
No off-set action has been filed by appropriate Federal jurisdiction (IRS, DOL, etc).

e.
The interest paid will be at the rate established by the Secretary of the Treasury referred to as the “Renegotiation Board Interest Rate”.  Interest is not required on payment delays due to defective invoices, disagreement between FAA and contractor over the payment amount, or other issues involving contract compliance, or on amounts temporarily withheld or retained in accordance with the terms of the contract.  No interest will be paid to the contractor as a result of delayed contract financing payments.

f.
For payment purposes, FAA acceptance should be documented on either a receiving report or by a certified invoice.  The receiving report or certified invoice should be forwarded immediately to the cognizant accounting office with a copy to the CO and they should receive it no later than the 5th working day after FAA acceptance or approval, unless other arrangements have been made. This period of time does not extend the payment due dates prescribed in the contract.  The receiving report or certified invoice should, as a minimum, include the following:

(1)
Contract number or other authorization for products delivered or services performed;

(2)
Description of products delivered or services performed;

(3)
Quantities of products received and accepted, if applicable;

(4)
Date products delivered or services performed;

(5)
Date products or services were accepted by the designated FAA official (or progress payment request was approved);

(6)
Signature and printed name of the designated FAA official responsible for acceptance or approval.

4.
DEBT COLLECTION (Revised 08/2000)
a.
Contract debts arise in various ways.  The following are some examples:


(1)
Damages or excess costs related to defaults in performance;

(2)
Breach of contract obligations concerning progress payments, advance payments, or Government-furnished property or material;


(3)
Government expense of correcting defects;


(4)
Overpayments related to errors in quantity or billing or deficiencies in quality.

b.
Once an indication of a contract debt surfaces, it should promptly be determined if a debt is due to the FAA and the amount.  A demand for payment should be made as soon as the amount of the refund has been calculated.  In general, interest shall be due on any contract debt which is unpaid after 30 days.  For debts under $100,000, excluding interest, if further collection is not practicable, or would cost more than the amount of recovery, the FAA may compromise the debt or terminate or suspend further collection action.

c.
Local legal must review and approve any debt collection activity.

5.
ASSIGNMENT (Revised 08/2000)
a.
Normally FAA should permit assignments in order to aid contractors in obtaining independent financing.  As assignments are common practice in the commercial marketplace, FAA should accept assignment documents prepared by a financial institution and signed by an officer of the financial institution.  However, when the contract provides for advance payments, assignment of contract payments should not be permitted.

b.
Assignment of contract payments means the transfer or making over by the contractor to a bank, trust company, or other financing institution, as security for a loan to the contractor, of its right to be paid by FAA for contract performance.  An assignment of contract payments extinguishes the right of the transferor (assignor, contractor) to all future payments due under the contract, and establishes that right in the transferee (assignee, financial institution).  Requests from contractors or financial institutions regarding assignments are processed by the CO.  Generally a contractor will advise the CO that an assignment is contemplated.  The assignment becomes effective upon written acknowledgment by the CO. 

c.
No payments made by FAA to the assignee under any contract assigned may be recovered on account of any liability of the contractor to FAA.  This immunity of the assignee is effective whether the contractor’s liability arises from or independently of the assigned contract.

d.
A contractor may assign payments due or to become due under a contract if all the following conditions are met:

(1)
The assignment is made to a bank, trust company, or other financing institution, including any Federal lending agency;

(2)
The assignment covers all unpaid amounts payable under the contract;

(3)
The contract terms do not expressly prohibit the assignment.

e.
Upon notification of a desire for an assignment, the CO shall:


(1)
Notify the accounting office of pending assignment;

(2)
Immediately notify disbursing officer when assignment is accepted and ensure delivery of the instrument to the disbursing officer.

f.
A release of assignment is required whenever the contractor wishes to reestablish its right to receive further payments and a balance remains due under the contract.

g.
Assignments may be made to banks, trust company or financing institutions only.

6.
CONTRACT FUNDING (Revised 08/2000)
a.
The FAA must comply with the Anti-Deficiency Act (31 U.S.C. 1341) and all other fiscal laws.  The CO is responsible for ensuring that funds are available for obligation prior to executing a contract document.  Written assurance from the responsible fiscal authority shall be obtained that funds are available.  There may be times, however, when a contract will be awarded prior to funds becoming available.  When this occurs, the contractor must be put on notice by inclusion of clause 3.3.1-10, Availability of Funds, or clause 3.3.1-11, Availability of Funds for the Next Fiscal Year.

b.
The FAA may enter into contracts for severable services for a period that begins in one fiscal year and ends in the next fiscal year if (without regard to any option to extend the period of the 

contract) the contract period does not exceed one year.

7.
ELECTRONIC FUNDS TRANSFER
a.
31 U.S.C. 3332(e) requires payment by EFT in certain situations.  The payment office, not the contracting officer, determines if payment is to be made by EFT.  The payment office may determine not to require submission of EFT information in accordance with paragraph (j) of contract clauses 3.3.1-25, Mandatory Information for Electronic Funds Transfer Payment and 3.3.1-26, Optional Information for Electronic Funds Transfer Payment.

b.
The FAA will protect against improper disclosure of a contractor’s EFT information.

c.
Contractors that do not have an account at a domestic United States financial institution or an authorized payment agent are exempted until January 1, 1999 from the requirement to be paid by EFT. 

d.
Payment by Electronic Funds Transfer (EFT) is the preferred method of contract payment in normal contracting situations.  However in accordance with 31 CFR 208.3 (c ) certain classes of contracts have been authorized specific limited exceptions as listed in paragraphs 1-4 below.

(1)
Contracts awarded by CO’s outside the United States and Puerto Rico shall provide for payment by other that EFT.  Payment by EFT is acceptable for this type of contract if the contractor agrees and the payment office concurs;

(2)
Contracts denominated or paid in other than U.S. dollars shall provide for payment other than EFT;

(3)
Classified contracts shall provide for payment by EFT could compromise the safeguarding of classified information or national security, or where arrangements for appropriate EFT payments would be impractical due to security considerations;

(4)
Contracts executed by deployed contracting officers in the course of military operations, including but not limited to, contingency operations as defined in10 U.S.C.101(a)(13), or contracts executed by any contracting officer in the conduct of emergency operations, such as responses to natural disasters or national or civil emergencies shall provide for payments by other than EFT where:

(a)
EFT payment is not known to be possible;



(b)
EFT payment would not support the objectives of the operation.

B.
CLAUSES
See FAST Procurement Toolbox for applicable clauses.

C.
FORMS
None applicable.
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