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A.
Service Contracting 

1.
POLICY

a.
A service contract is a contract that directly engages the time and effort of a contractor whose primary purpose is to perform an identifiable task rather than to furnish an end item of supply.  A service contract may be either a nonpersonal or personal contract and may be performed by either professional or nonprofessional personnel, whether on an individual or organizational basis.  FAA’s policy is to rely on the private sector for commercial services consistent with Office of Management and Budget (OMB) Circular A-76, Policies for Acquiring Commercial or Industrial Products and Services Needed by the Government (A-76).  Contracts for research and development are not covered under OMB Circular A-76.  The following are examples of commercial services:


(1)
Advisory and assistance services; 


(2)
Maintenance, overhaul, repair, servicing, rehabilitation, salvage, modernization, or modification of products, systems, or equipment;


(3)
Routine recurring maintenance of real property;


(4)
Housekeeping, including grounds maintenance services;


(5)
Operation of Government-owned equipment, facilities, and systems;


(6)
Communication services;


(7)
Architect-engineering services;


(8)
Transportation and related services;


(9)
Research and development services; and


(10)
Researching background material.

b.
The FAA may perform commercial services in-house:


(1)
When there is no satisfactory commercial source available, or use of a commercial source would cause an unacceptable level of delay and disruption to an agency program; or 


(2)
Where a properly performed cost comparison demonstrates that the FAA can perform the services at an estimated lower cost than a qualified commercial source. 

c.
Contracting Officers should consult OMB Circular A-76 and the Supplement for additional guidance on performing commercial services in-house.

2.
PROHIBITIONS

a.
Inherently Governmental Functions.


(1)
The FAA may not contract for inherently Governmental functions.  An inherently Governmental function is a function that is so intimately related to the public interest as to mandate performance by Government employees.  These functions include those activities which require either the exercise of discretion in applying government authority, or the use of value judgments in making decisions for the Government.  Governmental functions normally fall into two categories:



(a)
The act of governing, which requires the discretionary exercise of FAA authority;



(b)
Decisions affecting monetary transactions and entitlements.


(2)
The following functions are likely to be considered inherently governmental:




(a)
Determining FAA program priorities and budget requests;



(b)
Conducting monetary transactions and/or entitlements; 



(c)
Interpreting and executing laws that will bind FAA to take or not take some action by contract, policy, regulation, authorization, or order; 



(d)
Determining FAA policy;



(e)
Exercising ultimate control over the acquisition, use, or disposition of the property of FAA, including the collecting, controlling, or disbursing funds such as determining what FAA property is to be disposed of and on what terms;



(f)
Determining budget policy, guidance and strategy;



(g)
Directing and controlling Federal employees;



(h)
Approving position descriptions and performance standards for Federal employees;



(i)
Determining and defining supplies or services to be acquired by FAA. (Under this concept, the contractor may not identify its own work requirements or write its own statement of work, or task assignments);  



(j)
Approving contractual documents such as those documents defining requirements, incentive plans and evaluation criteria;



(k)
Awarding, administering, and terminating contracts;



(l)
Determining whether contract costs are reasonable, allocable and allowable.


(3)
In addition to the prohibition against contracting for inherently Governmental services, service contracts may not be used to aid specifically in influencing or enacting legislation. 

3.
OTHER LIMITATIONS ON THE USE OF SERVICE CONTRACTS
a.
Personal Services Contracts.  


(1)
Employee/Employer Relationship.  A personal service contract is a contract that, by its express terms, or as administered, establishes what is tantamount to an employer-employee relationship between the FAA and the contractor’s personnel.  Such a relationship is created when an FAA employee exercises relatively continuous supervision and control over one or more contractor employees.  


(2)
Supervision.  Supervision includes directing or assigning work to specific contractor employees; directing that a contractor employee be hired, fired, promoted, rewarded, transferred or granted leave, or exercising control over how specific contractor employees perform their job.  Any one of these elements might create an employer-employee relationship and therefore a personal services contract.  In addition, if the nature of the work or ability of the contractor employee(s) is such that they do not require or receive much supervision, but a FAA employee provides what supervision the contractor employee receives, then the contract is for personal services.


(3)
Warning Signs.  Possible warning signs of when supervision might be present include:  performance of the work in FAA furnished offices or property; principal tools and equipment are furnished by the FAA; the services are applied directly to the integral efforts of the FAA, or an organizational subpart in furtherance of that organization’s assigned function or the FAA mission; comparable services are performed in FAA or other agencies using Government employees; and the need for the service provided can reasonably be expected to last beyond one year.  The presence (or absence) of one or even all of these factors in a particular contract does not necessarily determine whether a contract is for, or being administered as, a personal services contract.  Instead the presence of these factors indicates that the contract as written or administered, must be particularly carefully scrutinized to assure that FAA employees are not supervising contractor employees, and thus creating a personal services contract.


(4)
Monitoring/Technical Direction.  Simple monitoring of a contractor’s performance, providing technical direction, issuing task orders, or providing comments on the contractors’ work, in accordance with the contract’s terms, do not in themselves create a personal services contract.  Performing any of these functions in a manner not provided for by the contract, however, could create a personal services contract as well as expose the FAA to additional liability.


(5)
Determination.  The FAA may award personal services contracts when the head of the relevant line of business determines that a personal service contract is in the best interest of the agency after thorough evaluation which includes, but is not limited to the following factors:



(a)
Federal and state income tax requirements;



(b)
Workmen’s compensation, social security and related implications; 



(c)
The FAA’s potential liability for services performed;



(d)
The availability of temporary hires to perform the desired services;



(e)
Demonstration of tangible benefits to the agency; 



(f)
A detailed cost comparison demonstrating a financial advantage to the FAA from such contract;



(g)
Potential post employment restrictions applicable to former employees;



(h)
A legal determination that the work to be performed is not inherently governmental; and 



(i)
Potential post employment restrictions pursuant to Federal Workforce Restructuring Act of 1994 Public Law 103-226.

The required determination is non-delegable and shall be reviewed for legal sufficiency by the Office of the Chief Counsel.  Additionally, the head of the line of business shall provide a copy of each determination to ARA-1.


(6)
Benefits to the FAA.  Although personal services contracts are permitted, they should be used only when there is a clear demonstrated financial and program benefit to the FAA.  Therefore, this authority should be conservatively applied. 


(7)
Personnel Involvement.  Prior to entering into a personal service contract, the Contracting Officer should make arrangements with the appropriate personnel office concerning federal, state, and other tax withholding requirements.

b.
The Federal Workforce Restructuring Act of 1994, Public Law 103-226 (“Buyout”)


(1)
Requirement.  The Federal Workforce Restructuring Act of 1994, Public Law 103-226 conditions the employment of former Government employees who received a voluntary separation incentive (buyout) payment.  If these former employees perform under a personal services contract in support of (or are employed directly by) the Government within 5 years after the date of separation from Government employment, they must repay the entire amount of the buyout.  In addition, for all contract actions intended to obtain services previously provided by a Government employee who took the buyout, Public Law 103-226 requires the Government to conduct a cost comparison similar to those described in OMB Circular A-76 to demonstrate that such a contract results in a financial advantage to the Government, prior to contracting for these services. 


(2)
FAA Policy.  FAA’s policy is to avoid the appearance of a “revolving door” through which employees who receive an incentive payment for leaving the Government return to provide substantially the same work under a contract (whether or not for personal services) with the Government, unless the contracted work results in measurable savings to the Government.  


(3)
Cost Comparison.  In addition, before any procurement is initiated to replace the services of employees who left the Government under the incentive payment program, a cost comparison must be performed similar to those described in OMB Circular A-76, to demonstrate that such a contract will result in a financial advantage to the Government.


(4)
Approvals.  The Contracting Officer is responsible for obtaining all required determinations and approvals from the head of each line of business.

4.
SPECIAL CATEGORIES OF SERVICE CONTRACTS (Revised 10/2001)
a.
Temporary Services.  The FAA may obtain temporary services from private agencies, or may contract directly with individuals, for up to 240 work days during any 24 month period subject to the following:


(1)
The guidelines concerning personal service contracts must be met (see 3.a, “Personal Services Contracts,” above).  For example, when obtaining secretarial services on a temporary basis, FAA personnel may not recruit, test, select, reassign, reward, grant leave to, approve time cards, discipline, or separate a temporary help service employee.  The contractor is responsible for taking such actions, because it is the employer.


(2)
Temporary service contracts are appropriate to fulfill a critical need, where use of a temporary appointment (up to one year), or a term appointment (one to four years) is not appropriate or feasible.  However, temporary service contracts should not be used to circumvent controls on employment levels.  For example, the FAA may not use temporary help services merely because hiring is frozen or ceiling levels are insufficient.


(3)
Temporary service contracts may not be used in lieu of appointing a surplus or displaced Federal employee as required by the President’s memorandum of September 12, 1995, entitled “Career Transition Assistance for Federal Employees.”

b.
Advisory and Assistance Contracts.  Advisory and assistance services mean those services,  provided under contract by nongovernmental sources that support or improve agency policy development, decision-making, management, and administration, or support or improve the operation of management systems.   Advisory and assistance contracts provide outside points of view from individuals with special skills or knowledge from industry, universities or research foundations.  The use of these services helps to prevent too-limited judgments on critical issues, facilitating alternative solutions to complex issues. 

The following are examples of advisory and assistance functions:


(1)
Studies, analyses and evaluations;


(2)
Management and professional support (including consultants, experts and advisors).

Prior to awarding an advisory and assistance contract, the Contracting Officer should consult with legal counsel concerning current funding restrictions applicable to that procurement. 

c.
Concession Contracts

(1)
A concession contract is a specialized contractual agreement between FAA and a contractor (the concessionaire).  Such contracts are normally used when FAA requires a service to be performed, for which funds are collected by the concessionaire from third parties for services performed by the concessionaire, but where FAA provides significant support.  Examples of concession contracts include those for food service and day care centers.  Concession contracts may require payment to FAA by the concessionaire.


(2)
General Requirements.  Each concession contract is unique, and must be tailored to the specific situation. Concession contracts need not include the clauses normally required by the FAA.  However, Contracting Officers must ensure that appropriate clauses are used which clearly define the rights and responsibilities of the parties. Among the issues which must be considered are:



(a)
What facilities or services will FAA provide to the concessionaire?



(b) 
Will the facility be provided at no cost, or will the concessionaire be required to pay a use fee?



(c)
Are other payments to FAA required, and if so, how will they be calculated?



(d)
How will the quality of service be evaluated, and what types of corrective actions may be initiated by FAA for inadequate performance?



(e)
What liabilities will be assumed by each party?



(f)
What labor and/or compensation standards are to be established for concessionaire employees?



(g)
What are the parties’ responsibilities for property maintenance, repair and replacement?



(h)
What insurance requirements are advisable?



(i)
Are there public safety and health considerations which must be addressed?



(j)
What termination rights should be included? 



(k )
What provisions for changes should be included? 



(l)
Is the work to be performed in spaces which subject the concessionaire to FAA policies? 



(m)
What services will the FAA require the concessionaire to provide (e.g., hours of operation, full service cafeteria, etc.).



(n)
Will there be any restrictions on who is allowed to use the services?  For example, federal laws require 50 percent of children in child care facilities located on federal facilities to be dependents of federal employees.  In the case of fitness centers, will membership be limited to federal employees only?



(o)
Will any FAA-furnished property be provided, and if so, how will it be accounted for?



(p)
Are there any licensing requirements which must be met?



(q)
Are there any limitations on the types of service or products that may be sold

under the concession contract?  For example, cafeterias are prohibited from competing with snack bars being operated under the Randolph-Sheppard Act for items such as pre-packaged goods (candy bars, canned soda, individual packages of potato chips, etc.).  Vending services are prohibited from selling or distributing tobacco products on federal property.

d.
Cafeteria/Vending Service Contracts.  Blind vendors licensed by State licensing agencies designated by the Secretary of Education under the provisions of the Randolph-Sheppard Act (20 U.S.C. 107 et seq.) shall be given priority in the location and operation of cafeterias and vending facilities, including vending machines on property owned, leased, or otherwise acquired or controlled by the FAA, provided the location or operation of such facility would not adversely affect the interests of the United States.  Additional guidance on implementation of this policy is found in 34 C.F.R. Part 395 and FAA Order 4950.1B.

e.
Child Care Services. “Child care services” means child protective services (including the investigation of child abuse and neglect reports), social services, health and mental health care, child (day) care, education (whether or not directly involved in teaching), foster care, residential care, recreational or rehabilitative programs, and detention, correctional, or treatment services.  These contracts must include requirements for criminal history background checks on employees who will perform child care services under contract (42 U.S.C. 13041) and also address the following:


(1)
Incorporation of any special state requirements such as cleanliness requirements;


(2)
Security/screening requirements for everyone (includes janitors, repairmen, cleaning personnel) that comes in contact with children.

f.
Nonpersonal Health Care Services.  The Contracting Officer should require that the contractor obtain and maintain appropriate levels of malpractice insurance and include similar provisions in its subcontracts with other  providers.  (Also see clause 3.8.3-15, “Indemnification and Medical Liability Insurance.”)

g.
Guard Services.  The FAA may contract for guard services.  Typical requirements for guard services include:


(1)
U.S. citizenship;


(2)
Minimum age - 21;


(3)
Fingerprint card;


(4)
Privacy Act statement;


(5)
Insurance coverage;


(6)
High school or equivalency;


(7)
Successful Federal firearm training:


(8)
Firearm type requirements;


(9)
Minimum firearm proficiency;


(10)
Uniform standard;


(11)
Questionnaire for Public Trust Positions (SF-85P).

h.
Contractor Assistance to Support the Operation of the National Airspace System (NAS). (Added 10/2001)  Contractors may be hired to augment the FAA workforce for maintenance and restoration of the NAS systems to accomplish the FAA mission .  Contractor maintenance support is defined as all maintenance performed by non-Federal personnel.  Maintenance includes, but is not limited to, the evaluation of equipment and system operation, and the maintenance of appropriate technical documentation such as facilities logs, data files, performance records, and logistics.  Considerations for contracts to hire non-Federal personnel for maintenance and restoration of the NAS systems are: 
(1)
All maintenance performed by contractors on NAS equipment must conform to General Maintenance Handbook for Airway Facilities, system/sub-systems/equipment technical manuals, and all appropriate FAA directives.  

(2)
Contractors who perform maintenance activities on the NAS are required to have the level of knowledge, skills, and abilities required of FAA personnel maintaining the same or similar equipment, sub-systems, or systems.  The contractor is required to provide and maintain the necessary documentation to support their level of knowledge, skill and ability.  

(3)
Certified pre-employment drug testing is mandatory for all contractor personnel prior to performing work for the FAA.  Contractor personnel are subject to random drug and alcohol testing.  

(4)
Contractor personnel are also required to meet FAA security requirements.  Contractor personnel are subject to background investigations and technical inspections at the same level as performed for FAA personnel who are providing maintenance support of the NAS systems.  


(5)
Contracts for maintenance support of the NAS systems are subject to Union coordination in accordance with current Union contracts, applicable orders, rules, regulations, and any established national and local Memorandums of Understanding (MOU) or Memorandum of Agreement (MOA).   

5.
SIR AND CONTRACT CLAUSES
a.
Buyout Employees.  Each SIR and contract shall contain appropriate clauses requiring contractors to identify all Federal Government employees who received buyouts pursuant to Public Law 103-226 and who will be performing support services under the contract.  (See clause 3.2.5-12, “Notice of Employment of Former United States Government Employees.”)

b.
Labor Standards.  The Contracting Officer should ensure that applicable labor standards, such as the Service Contract Act or Davis-Bacon Act, are included in SIRs and contracts when appropriate.   Section T.3.6.2 of the Procurement Toolbox Guidance provides additional guidance for determining when such provisions are appropriate.

c.
Security Requirements.  Generally, services occurring in an FAA facility on a regular basis are likely to have security requirements imposed.  The PT/IPT, in accordance with Security Order 1600.6C, shall coordinate all service contracts with its security office to assure that appropriate security provisions are included in the SIR and contract based on the specific type of services being procured.  For example, contracts requiring guard services are likely to have far more comprehensive and stringent security requirements, because of the work involved and the requirement to carry and use firearms.  Therefore, the SIR and contract should state the specific security requirements applicable to the procurement.  

d.
Insurance Requirements.  The contract should require the contractor to obtain appropriate levels of insurance coverage.  Some situations may require special types of coverage to address higher risks.  This would be true in situations such as those for research that involve personal risk where higher than normal insurance premiums are inherent in the requirement.  (For example, see “Nonpersonal Health Care Services” above.)

e.
State or local requirements may be included, provided that the FAA does not thereby waive its sovereign immunity.  The Contracting Officer should consult with legal counsel to determine in each instance if such requirements apply.

f.
Conflict of interest and ethics provisions consistent with AMS 3.1.5 - 3.1.7 should be included in contracts when appropriate.
6.
PERFORMANCE BASED SERVICE CONTRACTS (Revised 07/2004)

a. Performance Based Service Contracts (PBSC). Performance based contracting is a method for structuring all aspects of an acquisition around the purpose of the work to be performed with the contract requirements set forth in clear, specific, and objective terms with measurable outcomes as opposed to either the manner by which the work is to be performed or broad and imprecise statements of work.   It is the preferred method for describing work in service contracts and should be used whenever it is appropriate because it is expected to provide improved contractor performance and lower prices. PBSC typically includes the following elements: (Revised 07/2004)
(1) Performance requirements that define work in measurable, mission-related terms where the accomplishment of the effort is measurable;

(2) Performance standards (i.e., quality, quantity, and timeliness) tied to the performance requirements;

(3) A Government quality assurance (QA) plan that describes how the contractor’s performance will be measured against the performance standards;

(4) If the acquisition is either critical to agency mission accomplishment or requires relatively large expenditures of funds, positive and negative incentives tied to the government QA plan measurements.


b. Statements of Work - When preparing statements of work, agencies shall, to the maximum extent practicable- (Added 07/2004)
(1) Describe the work in terms of "what" is to be the required output rather than either "how" the work is to be accomplished or the number of hours to be provided; 

(2) Establish minimum position requirements but avoid explicit qualification descriptions of personnel (i.e. years experience, degree(s), certification(s), etc.), with the exception of “key” personnel.  If “key” personnel and qualification descriptions are included in a contract, administration of the contract shall be in accordance with ASU Standard Operating Procedure (SOP) - Ensuring Compliance with Contractor Personnel Qualifications Requirements (found at the ASU-300 Intranet, http://intranet.asu.faa.gov/asu300/index.htm, or the Regional Office equivalent).

(3) Enable assessment of work performance against measurable performance standards; 

(4) Rely on the use of measurable performance standards and financial incentives in a competitive environment to encourage competitors to develop and institute innovative and cost-effective methods of performing the work; and 

(5) Avoid combining requirements into a single acquisition that is too broad for the agency or a prospective contractor to manage effectively.
c. PBSC Resource Information.  The Office of Federal Procurement Policy (OFPP) has published information and checklists related to PBSC accessible on the Internet.  A general discussion of PBSC is located on the Internet at: http://www.acqnet.gov/Notes/0703pbsa.pdf .  In addition, a checklist tool useful in determining if PBSC is appropriate in a specific situation is located on the Internet at: http://www.acqnet.gov/Notes/0703pbsa.pdf .  Finally DOD has a guide on performance based acquisition at:  http://www.acq.osd.mil/dpap/special/pbsa.htm   (Revised 07/2004)
d. The IPT Responsibility.  Integrated Product Teams (IPTs) should consider PBSC as the preferred method to obtain services and should use this method whenever appropriate.  The IPT should consult the Internet resources referenced above as early in the acquisition cycle as possible to determine the feasibility of PBSC. (Revised 07/2004)
e. Existing contracts.  There are active contracts that may be appropriate for PBSC.  Whenever possible, the IPT should consider the feasibility of converting such contracts to be performance-based, or if possible to issue performance-based tasks pursuant to these contracts. (Revised 07/2004)
7.      UNCOMPENSATED OVERTIME (Added 10/2001)
(a) 
Use of uncompensated overtime is not encouraged. 

(b) 
When professional or technical services are acquired on the basis of the number of hours to be provided, rather than on the task to be performed, the solicitation shall require offerors to identify uncompensated overtime hours and the uncompensated overtime rate for direct charge Fair Labor Standards Act--exempt personnel included in their proposals and subcontractor proposals. This includes uncompensated overtime hours that are in indirect cost pools for personnel whose regular hours are normally charged direct. 

(c) 
Contracting officers must ensure that the use of uncompensated overtime in contracts to acquire services on the basis of the number of hours provided will not degrade the level of technical expertise required to fulfill the Government's requirements for competitive negotiations and for cost realism analysis. When acquiring these services, contracting officers must conduct a risk assessment and evaluate, for award on that basis, any proposals received that reflect factors such as-- 

(1) Unrealistically low labor rates or other costs that may result in quality or service shortfalls; and

(2) Unbalanced distribution of uncompensated overtime among skill levels and its use in key technical positions.

B.
CLAUSES

See FAST Procurement Toolbox for applicable clauses.
C.
FORMS

See FAST Procurement Toolbox for applicable forms.

T3.8.2 - 11
Rev. 5 - July 2004

