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SMALL SPACE LEASE FOR REAL PROPERTY 

REFERENCE CLAUSES

1. GENERAL CLAUSES BY REFERENCE

1.1. DEFAULT BY LESSOR (10/96) - (1) Each of the following shall constitute a default by Lessor under this lease: (a) If the Lessor fails to perform the work required to deliver the leased premises ready for occupancy by the Government with such diligence as will ensure delivery of the leased premises within the time required by the lease agreement, or any extension of the specified time. (b) Failure to maintain, repair, operate or service the premises as and when specified in this lease, or failure to perform any other requirement of this lease as and when required provided such failure which shall remain uncured for a period of time as specified by the Real Estate Contracting Officer, following Lessor’s receipt of written notice thereof from the Real Estate Contracting Officer. (c) Repeated failure by the Lessor to comply with one or more requirements of this lease shall constitute a default notwithstanding that one or all failures shall have been timely cured pursuant to this clause.
(2) If default occurs, the Government may, by written notice to the Lessor, terminate the lease in whole or in part.
1.2. COMPLIANCE WITH APPLICABLE LAWS (10/96) - The Lessor shall comply with all federal, state and local laws applicable to the Lessor as owner or lessor, or both, of building or premises, including, without limitation, laws applicable to the construction, ownership, alteration or operation of both or either thereof, and will obtain all necessary permits, licenses and similar items at Lessor’s expense. This lease shall be governed by Federal law.
1.3. OFFICIALS NOT TO BENEFIT (10/96) - No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this contract, or to any benefit arising from it. However, this clause does not apply to this contract to the extent that this contract is made with a corporation for the corporation's general benefit.
1.4. COVENANT AGAINST CONTINGENT FEES (8/02) - The Lessor warrants that no person or agency has been employed or retained to solicit or obtain this contract upon an agreement or understanding for a contingent fee, except a bona fide employee or agency. For breach or violation of this warranty, the Government shall have the right to annul this contract without liability or, in its discretion, to deduct from the contract price or consideration, or otherwise recover the full amount of the contingent fee.
1.5. ANTI-KICKBACK (7/14) - The Anti-Kickback Act of 1986 (41 U.S.C. § 8701 et seq.), prohibits any person from

A. Providing or attempting to provide or offering to provide any kickback; 

B. Soliciting, accepting, or attempting to accept any kickback; or 

C. Including, directly or indirectly, the amount of any kickback in the lease price charged by a prime Lessor to the United States Government or in the lease price charged by a sublessor to a prime Lessor or higher tier sublessor.
1.6. EXAMINATION OF RECORDS (8/02) - The Comptroller General of the United States, the Administrator of FAA or a duly authorized representative from either shall, until 3 years after final payment under this contract have access to and the right to examine any of the Lessor’s directly pertinent books, documents, paper, or other records involving transactions related to this contract.
1.7. ASSIGNMENT OF CLAIMS (10/96) - Pursuant to the Assignment of Claims Act, as amended, 31 U.S.C. § 3727, 41 U.S.C. § 6305 the Lessor may assign his rights to be paid under this lease.

1.8. SUBORDINATION, NONDISTURBANCE AND ATTORNMENT (7/14) - 

D. Lessor warrants that it holds such title to or other interest in the premises and other property as is necessary to the Government's access to the premises and full use and enjoyment thereof in accordance with the provisions of this lease. Government agrees, in consideration of the warranties and conditions set forth in this clause, that this lease is subject and subordinate to any and all recorded mortgages, deeds of trust and other liens now or hereafter existing or imposed upon the premises, and to any renewal, modification or extension thereof. It is the intention of the parties that this provision shall be self-operative and that no further instrument shall be required to effect the present or subsequent subordination of this lease. Government agrees, however, within twenty (20) business days next following the Contracting Officer's receipt of a written demand, to execute such instruments as Lessor may reasonably request to evidence further the subordination of this lease to any existing or future mortgage, deed of trust or other security interest pertaining to the premises, and to any water, sewer or access easement necessary or desirable to serve the premises or adjoining property owned in whole or in part by Lessor if such easement does not interfere with the full enjoyment of any right granted the Government under this lease.

E. No such subordination, to either existing or future mortgages, deeds of trust or other lien or security instrument shall operate to affect adversely any right of the Government under this lease so long as the Government is not in default under this lease. Lessor will include in any future mortgage, deed of trust or other security instrument to which this lease becomes subordinate, or in a separate non-disturbance agreement, a provision to the foregoing effect. Lessor warrants that the holders of all notes or other obligations secured by existing mortgages, deeds of trust or other security instruments have consented to the provisions of this clause, and agrees to provide true copies of all such consents to the Contracting Officer promptly upon demand.

F. In the event of any sale of the premises or any portion thereof by foreclosure of the lien of any such mortgage, deed of trust or other security instrument, or the giving of a deed in lieu of foreclosure, the Government will be deemed to have attorned to any purchaser, purchasers, transferee or transferees of the premises or any portion thereof and its or their successors and assigns, and any such purchasers and transferees will be deemed to have assumed all obligations of the Lessor under this lease, so as to establish direct privity of estate and contract between Government and such purchasers or transferees, with the same force, effect and relative priority in time and right as if the lease had initially been entered into between such purchasers or transferees and the Government; provided, further, that the Contracting Officer and such purchasers or transferees shall, with reasonable promptness following any such sale or deed delivery in lieu of foreclosure, execute all such revisions to this lease, or other writings, as shall be necessary to document the foregoing relationship.

G. None of the foregoing provisions may be deemed or construed to imply a waiver of the Government's rights as a sovereign.

1.9. SUBLEASE (10/96) - The Government reserves the right to sublease the space covered under this lease to another agency or private party. In subleasing this space to another party the Government is not relieved from its responsibilities under the terms of this lease, unless otherwise agreed upon with the Lessor.
1.10. INTEGRATED AGREEMENT (10/96) - This Lease, upon execution, contains the entire agreement of the parties, and no prior written or oral agreement, express or implied shall be admissible to contradict the provisions of this lease.

1.11. EQUAL OPPORTUNITY (10/96) - The Lessor shall have on file affirmative action programs required by the rules and regulations of the Secretary of Labor (41 CFR 60-1 and 60-2).

1.12. AFFIRMATIVE ACTION FOR SPECIAL DISABLED AND VIETNAM ERA VETERANS (10/96) - The Lessor agrees to comply with the rules, regulations, and relevant orders of the Secretary of Labor (Secretary) issued under the Vietnam Era Veterans' Readjustment Assistance Act of 1972 (the Act), as amended. If the Lessor does not comply with the requirements of this clause, appropriate actions may be taken under the rules, regulations, and relevant orders of the Secretary issued pursuant to the Act.

1.13. AFFIRMATIVE ACTION FOR DISABLED WORKERS (10/96) - The Lessor agrees to comply with the rules, regulations, and relevant orders of the Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973 (29 USC 793) (the Act), as amended. If the Lessor does not comply with the requirements of this clause, appropriate actions may be taken under the rules, regulations, and relevant orders of the Secretary issued pursuant to the Act.

1.14. UNAUTHORIZED NEGOTIATING (10/96) - In no event shall the Lessor enter into negotiations concerning the space leased or to be leased with anyone other than the RECO or his/her designee.
2. FINANCIAL CLAUSES BY REFERENCE
2.1. PAYMENT BY ELECTRONIC FUND TRANSFER (01/13) –

A. Method of payment 

1. All payments by the Government under this lease will be made by electronic funds transfer (EFT), except as provided in paragraph A2 or A3 of this lease. As used in this lease, the term "EFT" refers to the funds transfer and may also include the payment information transfer. Payment information transfer refers to the payment information normally sent with a payment to assist the Lessor in associating the payment to specific leases. 

2. In the event the Government is unable to release one or more payments by EFT, the Lessor agrees to either:

a. Accept payment by check

b. Request the Government to extend the payment due date until such time as the Government can make payment by EFT, except as provided in paragraph D as below. 

3. In the event that the Lessor is granted a waiver from EFT under the exceptions as provided for in FAA Acquisition Management System (AMS) Section T3.3.1.A-3, the Government payments will be made by check. A waiver from EFT is not permanent, and the Lessor must register for EFT when the circumstances that justified the waiver change.

B. Lessor's EFT information. The Government will make payment to the Lessor using the EFT information contained in the System for Award Management (SAM) database. In the event that the EFT information changes, the Lessor will be responsible for providing the updated information to the SAM database (Reference Clause, "System for Award Management - Real Property").  If the Lessor is granted an exemption from SAM, the Lessor will follow the requirements of alternate clause "Lessor Payment Information - Non-SAM". 

C. Mechanisms for EFT payment. The Government may make payment by EFT through either the Automated Clearing House (ACH) network, subject to the rules of the National Automated Clearing House Association, or the Fed wire Transfer System. The rules governing Federal payments through the ACH are contained in 31 CFR Part 210.
D. Suspension of payment. If the Lessor’s EFT information in the SAM database is incorrect, then the Government is not required to make payments to the Lessor under this lease until correct EFT information is entered into the SAM database, and any invoice or lease financing request submitted during this period of noncompliance will be deemed not to be a proper invoice for the purpose of prompt payment under this lease. In such instances, the late interest payment terms of the lease regarding notice of an improper invoice and delays in accrual of interest penalties apply.
E. Liability for incomplete or erroneous transfers.
1. If an incomplete or erroneous transfer occurs because the Government used the Lessor’s EFT information incorrectly, the Government remains responsible for,

a. Making a correct payment;

b. Paying any late payment penalty due; and

c. Recovering any erroneously directed funds.

2. If an incomplete or erroneous transfer occurs because the Lessor’s EFT information was incorrect, or was revised within 30 days of Government release of the EFT payment transaction instruction to the Federal Reserve System, and,
a. If the funds are no longer under the control of the payment office, the Government is deemed to have made payment and the Lessor is responsible for recovery of any erroneously directed funds; or

b. If the funds remain under the control of the payment office, the Government will make payment under the provisions of paragraph D.

F. EFT and payment terms. A payment will be deemed to have been made in a timely manner in accordance with the payment terms of this lease if, in the EFT payment transaction instruction released to the Federal Reserve System, the date specified for settlement of the payment is on or before the payment due date, provided the specified payment date is a valid date under the rules of the Federal Reserve System.
G. EFT and assignment of claims. If the Lessor assigns the proceeds of this lease, as provided for in the assignment of claims terms of this lease, the Lessor will require that the assignee register separately in the SAM database and that the assignee agree that payments will be made by EFT in accordance with the terms of this clause. The requirements of this clause will apply to the assignee as if it were the Lessor. EFT information that shows the ultimate recipient of the transfer to be other than the Lessor or the SAM registered assignee is incorrect EFT information within the meaning of paragraph D.
H. EFT and Change of Name or Ownership Changes.  If the Lessor transfers ownership of the property under lease or changes its business name, it will follow the requirements of paragraph G of this clause.

I. Liability for change of EFT information by financial agent. The Government is not liable for errors resulting from changes to EFT information made by the Lessor’s financial agent.

J. Payment information. The accounting office will forward to the Lessor available payment information that is suitable for transmission as of the date of release of the EFT instruction to the Federal Reserve System. The Government may request the Lessor to designate a desired format and method(s) for delivery of payment information from a list of formats and methods the payment office is capable of executing. However, the Government does not guarantee that any particular format or method of delivery is available at any particular payment office and retains the latitude to use the format and delivery method most convenient to the Government. If the Government makes payment by check in accordance with paragraph A of this clause, the Government will mail the payment information to the remittance address contained in the lease and SAM database.

3. SERVICE, UTILITIES, AND MAINTENANCE CLAUSES BY REFERENCE
3.1. PEST CONTROL (07/16) - Pesticide application to exterminate and control pests within the leased premises can be performed per periodic schedule for preventative maintenance and according to need with 24-hour notification to the Facility Manager.  Prior to any addition/change in type of pesticides or other chemical pest control, Lessor must provide 48- hour written notice with applicable Safety Data Sheet(s) (SDS) to be provided to the Facility Manager  for information and acceptance with copy to the RECO. Herbicides/pesticides are not to be applied near the outside air intakes of the building when the system is in operation, nor within the leased premises during normal working hours or when the system is in operation.
4. FIRE PREVENTION AND SAFETY CLAUSES BY REFERENCE

4.1. OSHA REQUIREMENTS (10/96) – The space, and the Lessor’s performance of all lease requirements, shall comply with all Occupational Safety and Health Administration (OSHA) safety and Health standards (29 CFR 1910 and 1926).

4.2. EOSH REQUIREMENTS (07/16) - The Lessor shall provide space, services, and equipment that comply with the following EOSH standards: 
1.
29 CFR 1910, Occupational Safety and Health Standards (General Industry)

2.
29 CFR 1926, Safety and Health Standards (Construction)

3.
FAA Order 3900.19, FAA Occupational and Health Program

4.
FAA Standard HF-STD-001, Human Factors Design Standard

5.
National Fire Protection Association (NFPA) 70, National Electrical Code, and NFPA 70E, Electrical Safety in the Workplace

6.
Local and state EOSH regulations

7.
Local and state fire codes and building codes. Compliance with local and state codes generally provides a level of safety that meets or exceeds national consensus standards.

8.
Federal, state and local EOSH (OSHA and EPA), Standards and Building Codes must be complied with when accomplishing any cleaning, construction, renovation, remodeling, maintenance activities or testing done in or on the leased premises and areas connected to or integrated with the leased premises. Additionally, whenever FAA Standards require work processes or precautions to be provided, the Lessor will coordinate with the FAA before and during the work so that the proper requirements are met.

Any equipment designed, installed, or used that presents a potential safety hazard shall be marked with appropriate warning labels or placards, in accordance with 29 CFR 1910.145, Specifications for Accident Prevention Signs and Tags, FAA HF-STD-001, Human Factors Design Standard, Chapter 12.16, Safety Labels and Placards, and American National Standards Institute (ANSI) Standard Z535.4, Product Safety Signs and Labels, and FAA-G-2100H, Electronic Equipment, General Requirements, Section 3.3.5.4.
4.3. FIRE AND LIFE SAFETY REQUIREMENTS (01/16) - The facility, its systems and appurtenances must be in compliance with the following fire and life safety (FLS) requirements:
A. Construction features of the building must comply with state and local building codes in affect at the time of construction or most recent modification. 
B. Maintenance and operations of the building must comply with the current edition of state and local fire safety and fire prevention codes.

C. Construction features, maintenance and operations of the building must meet or exceed the minimum level of fire and life safety specified by OSHA 29 CFR 1910 
 Where compliance with the literal requirements of these standards has not been achieved, the Lessor must document, in writing to the Government, the specific deviation(s) from these standards and what alternative methods have been employed by the Lessor and accepted by the local jurisdiction (where applicable), as an alternative method of compliance. Furthermore, where alternative methods of compliance are used in lieu of literal compliance with the FLS requirements listed herein, the approach shall be signed by a Fire Protection Engineer, licensed in the subject property’s state, and a copy shall be provided to the RECO. 
As provided in this section, all codes, standards, orders and directives refer to the current edition in place at the signing of this lease in regards to building construction features. If construction or modifications to the leased premises are undertaken at any time during the term of this Lease, fire protection and life safety systems must be brought into compliance where required by applicable codes and standards according to the then-current edition of local codes and standards. The party initiating the construction or modifications is responsible for funding the upgrade of fire and life safety systems when required by applicable codes and standards. The construction or modification to the leased facility must never decrease the level of fire and life safety provided.

 Regardless of local code requirements, when the leased space (including garage areas under lease by the Government) is on the 6th floor and above, or below grade, automatic sprinklers are required. Furthermore, leased buildings serving National Airspace System (NAS) air traffic control operations and constructed after June 2012, shall be fully protected with an automatic, electrically supervised sprinkler system designed and installed in accordance with the requirements of NFPA 13.

When the leased space is located in multi-tenant buildings, the Lessor shall be fully responsible for the following:

A. Development of a building Emergency Action Plan (EAP) and Fire Prevention Plan

B. Publishing and making copies of the EAP and Fire Prevention Plan available to all FAA leased space occupants

C. Conducting fire or other emergency evacuation drills, at least annually

D. Conducting review and modification of the EAP and Fire Prevention Plan at least annually

E. Inviting FAA representation in development, review and modification of the EAP and Fire Prevention Plan

If Lessor requires assistance from the FAA facility manager, there may be consultation on an ass needed basis to accomplish the above activities.  

4.4. ELECTRICAL SAFETY (01/16) - The Lessor shall ensure electrical safety requirements are met, including grounding, bonding, shielding, control of electrostatic discharge (ESD), and lightning protection requirements, in accordance with:
A. 29 CFR 1910, Subpart S, Electrical
B. FAA Standard HF-STD-001, Human Factors Design Standard, Chapter 12.4, Electrical Hazards

C. DOT Specification FAA-G-2100H, Electronic Equipment, General Requirements
D. National Fire Protection Association (NFPA) 70, National Electrical Code
E. NFPA 70E, Electrical Safety in the Workplace
F. American National Standards Institute/Institute of Electrical and Electronics Engineers (ANSI/IEEE) Standard 1100-2005, Recommended Practice for Powering and Grounding Electrical Equipment
G. DOT Standard FAA-STD-019E, Lightning and Surge Protection, Grounding, Bonding and Shielding Requirements for Facilities and Equipment
The Lessor must ensure that electrical equipment and infrastructure meets minimum clear working space requirements in accordance with 29 CFR 1910.303 and NFPA 70 Article 110.26, and is properly maintained and documented in accordance with NFPA 70E. Any change in the electrical equipment would require a review of the current arc flash warning labels to determine if the arc flash warning labels posted meet the current safety requirements.

All hazards associated with electrical equipment shall be marked with labels indicating the hazard, in accordance with FAA-G-2100H, Chapter 3.3.5.5, Markings, Signs, Tags and Symbols and requirements ANSI Standard Z53, Series of Standards for Safety Signs and Tags.

4.5. LESSOR PERSONNEL SUITABILITY REQUIREMENTS (4/12)

A. This clause applies to the extent that this lease requires Lessor’s employees, agents, subcontractors, or consultants to have unescorted access to FAA:

1. Facilities;

2. Sensitive information; and/or;

3. Resources regardless of the location where such access occurs, and none of the exceptions of FAA Order 1600.72A, Lessor and Industrial Security Program, Chapter 5, paragraphs 4, 6, 7 and 8 pertains.
Definitions of applicable terminology are contained in the corresponding guidance and FAA Order 1600.72A, appendix A.

B. Consistent with FAA Order 1600.72A, the FAA Servicing Security Element (SSE) has approved designated risk levels for the positions under the lease. Those designated risk levels are:

<INSTRUCTION: Insert designated risk areas based on 1600-77(s) approved by the SSE and REMOVE THIS INSTRUCTION, prior to issuing Lease>  

C. If a National Agency Check with Inquiries (NACI) or other investigation is required under paragraph (b) for a given position, the Lessor will submit to the RECO a point of contact (POC) that will enter applicant data into the Vendor Applicant Process (VAP) system (vap.faa.gov). VAP is a FAA system used to process and manage security information for FAA contractor personnel. Each lease may have up to 5 POCs. Once designated, a VAP administrator will provide each POC a Web ID and password.

The type of investigation conducted will be determined by the position risk level designation for all duties, functions, and/or tasks performed and will serve as the basis for granting a favorable employment suitability authorization as described in FAA Order 1600.72A. If an employee has had a previous U. S. Government conducted background investigation which meets the requirements of Chapter 5 of FAA Order 1600.72A and Homeland Security Presidential Directive 12 (HSPD-12), it will be accepted by the FAA. However, the FAA reserves the right to conduct further investigations it determines necessary. This lease may include positions that are temporary, seasonal, or under escort only. In such cases, a FAA Form 1600-77 for each specific position will be established as the investigative requirements may differ from the NACI.
The following information must be entered into VAP by the POC for each applicant requiring an investigation:
· Name;
· Date and place of birth (city and state);
· Social Security Number (SSN);
·  Position and office location;
· Contract number;
· Current e-mail address and telephone number (personal or work); and
· Any known information regarding current security clearance or previous investigations (e.g. the name of the investigating entity, type of background investigation conducted, contract number, labor category (Position), and approximate date the previous background investigation was completed).
If a prior investigation exists and there has not been a 2 year break in service by the applicant, the SSE will notify the Lessor that no investigation is required and that final suitability is approved.
If no previous investigation exists, the SSE will send the applicant an e-mail (this step may be delegated to VAP POC):

· Stating that no previous investigation exists and the applicant must complete a form through the Electronic Questionnaires for Investigations Processing (eQIP) system

· Instructing the applicant how to enter and complete the eQIP form;

· Providing where to send/fax signature and release pages and other applicable forms; and 

· Providing instructions regarding fingerprinting.

The applicant must complete the eQIP form and submit other required material within 15 days of receiving the e-mail from the SSE.
For items to be submitted outside eQIP, the Lessor must submit the required information with a transmittal letter referencing the lease number to:
Headquarters Contracts:
Manager, Personnel Security Division, AIN-400
800 Independence Avenue, S.W., Room 315
Washington, D.C. 20591
Regional and Center Contracts:
<INSTRUCTION: Insert appropriate Regional or Center information here or enter "none" if not applicable and REMOVE THIS INSTRUCTION, prior to issuing Lease>  

The transmittal letter must also include a list of all of the names of Lessor employees and their positions for which completed forms will be submitted to the SSE pursuant to this Clause.
D. The Lessor must submit the information required by paragraph (c) of this Clause for any new employee not listed in the Lessor’s initial submission who is hired into any position identified in paragraph (b) of this Clause.

E. The SSE will provide notice to the Lessor when any Lessor employee is found to be unsuitable or otherwise objectionable, or whose conduct appears contrary to the public interest, or inconsistent with the best interest of national security. The Lessor must take appropriate action, including the removal of such employee from working on this FAA contract, at its own expense. Once action has been taken, the Lessor will report the action to the SSE.

F. No Lessor employee will work in a high, moderate, or low risk position unless the SSE has received all forms necessary to conduct any required investigation and has authorized the Lessor employee to begin work.

G. The Lessor must notify the SSE within one (1) business day after any employee identified pursuant to paragraph (c) of this Clause is terminated from performance on the lease. This notification must be done utilizing the Removal Entry Screen of VAP. If FAA issued the terminated employee an identification card, the Lessor must collect the card and submit it to the SSE.

H. After coordination with the SSE and other security specialists, require Lessor employees to submit any other security information (including additional fingerprinting) deemed reasonably necessary to protect the interests of the FAA. In this event, the Lessor must provide, or cause each of its employees to provide, such security information to the SSE, and the same transmittal letter requirements of paragraph (c) of this Clause applies.

I. The Lessor and/or subcontractor(s) must contact the Servicing Security Elements (Regional and/or Center Security Divisions) or AIN-400 at Headquarters within one (1) business day in the event an employee is arrested (detained by law enforcement for any offenses, other than minor traffic offenses) or is involved in theft of government property or the Lessor becomes aware of any information that may raise a question about the suitability of a Lessor employee.

J. Failure to submit information required by this clause within the time required may be determined by the RECO a material breach of the lease.

K. If subsequent to the effective date of this lease, the security classification or security requirements under this lease are changed by the Government and if the changes cause an increase or decrease in direct lease costs or otherwise affect any other term or condition of this lease, the lease will be subject to an equitable adjustment.

L. The Lessor agrees to insert terms that conform substantially to the language of this clause, including paragraph (K) but excluding any reference to the Changes clause of this lease, in all subcontracts under this lease that involve access and where the exceptions under Chapter 5, FAA Order 1600.72A do not apply.

M. Lessor employees who have not undergone a background investigation must be escorted at all times. In some instances, a Lessor employee may be required to serve as an escort. To serve as an escort, a Lessor employee must have a favorably adjudicated fingerprint check and initiated a NACI with FAA. 
5. ENVIRONMENTAL CLAUSES BY REFERENCE 

5.1. HALON (4/12) - Halon must not be used as a fire extinguishing system in any FAA leased space.
5.2. RADON (07/16) - Lessor must provide the FAA with a Radon Evaluation Report for the leased facility when requested. Radon air levels in leased premises to the FAA must meet applicable standards of four (4) picocuries per liter (pCI/L). If radon levels are found to be at or above 4 PCI/L, the Lessor will develop and promptly implement a plan of corrective action, including testing, to ensure radon air levels are maintained below 4.0 pCI/L at all times. Testing shall be done in accordance with EPA State Radon Contract requirements. Guidance for accreditation and certification in radon testing.
2.6.9.2 Small Space Lease Reference Clauses
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