3.3.1.  CONTRACT FUNDING, FINANCING AND PAYMENT





3.3.1-1  Payments


PAYMENTS (APRIL 1996)





The FAA shall pay the Contractor, upon the submission of proper invoices, the prices stipulated in this contract for supplies delivered and accepted or services rendered and accepted, less any deductions provided in this contract.  Unless otherwise specified, payment shall be made upon acceptance of partial deliveries or any portion of the work delivered or rendered for which a price is separately stated in the contract.


(End of clause)





3.3.1-2  Payments under Fixed-Price Construction Contracts


PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS (APRIL 1996)





(a)  The FAA shall pay the Contractor the contract price as provided in this contract.





(b)  The FAA shall make financing payments monthly as the work proceeds, or at more frequent intervals as determined by the Contracting Officer, on estimates of work accomplished which meets the standards of quality established under the contract, as approved by the Contracting Officer.  The Contractor shall furnish a breakdown of the total contract price showing the amount included therein for each principal category of the work, which shall substantiate the payment amount requested in order to provide a basis for determining financing payments, in such detail as requested by the Contracting Officer.  In the preparation of estimates the Contracting Officer may authorize material delivered on the site and preparatory work done to be taken into consideration.  Material delivered to the Contractor at locations other than the site may also be taken into consideration if --





(1)  Consideration is specifically authorized by this contract; and





(2)  The Contractor furnishes satisfactory evidence that it has acquired title to such material and that the material will be used to perform this contract.





(c)  Along with each request for financing payments, the contractor shall furnish the following certification, or payment shall not be made:


I hereby certify, to the best of my knowledge and belief, that-





(1)  The amounts requested are only for performance in accordance with the specifications, terms, and conditions of the contract;





(2)  Payments to subcontractors and suppliers have been made from previous payments received under the contract, and timely payments will be made from the proceeds of the payment covered by this certification, in accordance with subcontract agreements and the requirements of chapter 39 of Title 31, United States Code; and





(3)  This request for financing payments does not include any amounts which the prime contractor intends to withhold or retain from a subcontractor or supplier in accordance with the terms and conditions of the subcontract.


_______________________________________________________


(Name)


_______________________________________________________


(Title)


_______________________________________________________


(Date)





(d)  If the Contractor, after making a certified request for financing payments, discovers that a portion or all of such request constitutes a payment for performance by the Contractor that fails to conform to the specifications, terms, and conditions of this contract (hereinafter referred to as the unearned amount), the Contractor shall-





(1)  Notify the Contracting Officer of such performance deficiency;





(2)  Be obligated to pay the FAA an amount (computed by the Contracting Officer in the manner provided in “Interest” clause) equal to interest on the unearned amount from the date of receipt of the unearned amount until-





(i)  The date the Contractor notifies the Contracting Officer that the performance deficiency has been corrected; or





(ii)  The date the Contractor reduces the amount of any subsequent certified request for financing payments by an amount equal to the unearned amount.





(e)  If the Contracting Officer finds that satisfactory progress was achieved during any period for which a progress payment is to be made, the Contracting Officer shall authorize payment to be made in full.  However, if satisfactory progress has not been made, the Contracting Officer may retain a maximum of 10 percent of the amount of the payment until satisfactory progress is achieved.  When the work is substantially complete, the Contracting Officer may retain from previously withheld funds and future financing payments that amount the Contracting Officer considers adequate for protection of the FAA and shall release to the Contractor all the remaining withheld funds.  Also, on completion and acceptance of each separate building, public work, or other division of the contract, for which the price is stated separately in the contract, payment shall be made for the completed work without retention of a percentage.





(f)  All material and work covered by financing payments made shall, at the time of payment, become the sole property of the FAA , but this shall not be construed as--





(1)  Relieving the Contractor from the sole responsibility for all material and work upon which payments have been made or the restoration of any damaged work; or





(2)  Waiving the right of the FAA to require the fulfillment of all of the terms of the contract.





(g)  In making these financing payments, the FAA shall, upon request, reimburse the Contractor for the amount of premiums paid for performance and payment bonds (including coinsurance and reinsurance agreements, when applicable) after the Contractor has furnished evidence of full payment to the surety.  The retainage provisions in paragraph (e) above shall not apply to that portion of financing payments attributable to bond premiums.





(h)  The FAA shall pay the amount due the Contractor under this contract after-





(1)  Completion and acceptance of all work;





(2)  Presentation of a properly executed voucher; and





(3)  Presentation of release of all claims against the FAA arising by virtue of this contract, other than claims, in stated amounts, that the Contractor has specifically excepted from the operation of the release.  A release may also be required of the assignee if the Contractor's claim to amounts payable under this contract has been assigned.





(i)  Notwithstanding any provision of this contract, financing payments shall not exceed 80 percent on work accomplished on undefinitized contract actions.  A contract action is any action resulting in a contract, including contract modifications for additional supplies or services, but not including contract modifications that are within the scope and under the terms of the contract, such as contract modifications issued pursuant to the “Changes” clause, or funding and other administrative changes.


(End of clause)





3.3.1-3  Payments under Fixed-Price Architect-Engineer Contracts


PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS (APRIL 1996)





(a)  Estimates shall be made monthly of the amount and value of the work accomplished and services performed by the Contractor under this contract which meet standards of quality established under this contract.  The estimates shall be prepared by the Contractor and accompanied by any supporting data required by the Contracting Officer.





(b)  Upon approval of the estimate by the Contracting Officer, payment upon properly executed vouchers shall be made to the Contractor, as soon as practicable, of 90 percent of the approved amount, less all previous payments; provided, that payment may be made in full during any months in which the Contracting Officer determines that performance has been satisfactory.  Also, whenever the Contracting Officer determines that the work is substantially complete and that the amount retained is in excess of the amount adequate for the protection of the FAA , the Contracting Officer may release the excess amount to the Contractor.





(c)  Upon satisfactory completion by the Contractor and acceptance by the Contracting Officer of the work done by the Contractor under the Statement of Architect-Engineer Services, the Contractor will be paid the unpaid balance of any money due for work under the statement, including retained percentages relating to this portion of the work.  Upon satisfactory completion and final acceptance of the construction work, the Contractor shall be paid any unpaid balance of money due under this contract.





(d)  Before final payment under the contract, or before settlement upon termination of the contract, and as a condition precedent thereto, the Contractor shall execute and deliver to the Contracting Officer a release of all claims against the FAA arising under or by virtue of this contract, other than any claims that are specifically excepted by the Contractor from the operation of the release in amounts stated in the release.





(e)  Notwithstanding any other provision in this contract, and specifically paragraph (b) of this clause, financing payments shall not exceed 80 percent on work accomplished on undefinitized contract actions.  A contract action is any action resulting in a contract, including contract modifications for additional supplies or services, but not including contract modifications that are within the scope and under the terms of the contract, such as contract modifications issued pursuant to the “Changes” clause, or funding and other administrative changes.


(End of clause)





3.3.1-4  Payment under Communication Service Contracts with Common Carriers


PAYMENT UNDER COMMUNICATION SERVICE CONTRACTS WITH COMMON CARRIERS (APRIL 1996)





The FAA shall pay the Contractor, in arrears, upon submission of invoices for services and facilities furnished in accordance with the terms of CSAs issued under this contract, the rates and charges for the services and facilities as set forth in the clause entitled “Rates, Charges and Services.”


(End of clause)





3.3.1-5  Payments under Time-and-Materials and Labor-Hour Contracts


PAYMENTS UNDER TIME-AND-MATERIALS AND LABOR-HOUR CONTRACTS (APRIL 1996) 





The FAA shall pay the Contractor as follows upon the submission of invoices or vouchers approved by the Contracting Officer:





(a)  Hourly rate.





(1)  The amounts shall be computed by multiplying the appropriate hourly rates prescribed in the “Schedule” by the number of direct labor hours performed.  The rates shall include wages, indirect costs, general and administrative expense, and profit.  Fractional parts of an hour shall be payable on a prorated basis.  Vouchers may be submitted once each month (or at more frequent intervals, if approved by the Contracting Officer), to the Contracting Officer or designee.  The Contractor shall substantiate vouchers by evidence of actual payment and by individual daily job timecards, or other substantiation approved by the Contracting Officer.  Promptly after receipt of each substantiated voucher, the FAA shall, except as otherwise provided in this contract, and subject to the terms of (e) below, pay the voucher as approved by the Contracting Officer.





(2)  Unless otherwise prescribed in the “Schedule”, the Contracting Officer shall withhold 5 percent of the amounts due under this paragraph (a), but the total amount withheld shall not exceed $50,000.  The amounts withheld shall be retained until the execution and delivery of a release by the Contractor as provided in paragraph (f) below.





(3)  Unless the “Schedule” prescribes otherwise, the hourly rates in the “Schedule” shall not be varied by virtue of the Contractor having performed work on an overtime basis.  If no overtime rates are provided in the “Schedule” and they are required for overtime work that is approved in advance by the Contracting Officer, overtime rates shall be negotiated.  Failure to agree upon these overtime rates shall be treated as a dispute.  If the “Schedule” provides rates for overtime, the premium portion of those rates will be reimbursable only to the extent the overtime is approved by the Contracting Officer.





(b)  Materials and subcontracts.





(1)  Allowable costs of direct materials shall be determined by the Contracting Officer in accordance with governing cost principles in effect on the date of this contract.  Reasonable and allocable material handling costs may be included in the charge for material to the extent they are clearly excluded from the hourly rate.  Material handling costs are comprised of indirect costs, including, when appropriate, general and administrative expense allocated to direct materials in accordance with the Contractor's usual accounting practices.  The Contractor shall be reimbursed for items and services purchased directly for the contract only when cash, checks, or other forms of actual payment have been made for such purchased items or services.  Direct materials, as used in this clause, are those materials which enter directly into the end product, or which are used or consumed directly in connection with the furnishing of the end product.





(2)  The cost of subcontracts that are authorized under the subcontracts clause of this contract shall be reimbursable costs under this clause; provided, that the costs are consistent with subparagraph (3) below.  Reimbursable costs in connection with subcontracts shall be limited to the amounts paid to the subcontractor in the same manner as for items and services purchased directly for the contract under subparagraph (1) above; however, this requirement shall not apply to a Contractor that is a small business concern.  Reimbursable costs shall not include any costs arising from the letting, administration or supervision of performance of the subcontract, if the costs are included in the hourly rates payable under (a)(1) above.





(3)  To the extent able, the Contractor shall-





(i)  Obtain materials at the most advantageous prices available with due regard to securing prompt delivery of satisfactory materials; and





(ii)  Take all cash and trade discounts, rebates, allowances, credits, salvage, commissions, and other benefits.  When unable to take advantage of the benefits, the Contractor shall promptly notify the Contracting Officer and give the reasons.  Credit shall be given to the FAA for cash and trade discounts, rebates, allowances, credits, salvage, the value of any appreciable scrap, commissions, and other amounts that have accrued to the benefit of the Contractor, or would have accrued except for the fault or neglect of the Contractor.  The benefits lost without fault or neglect on the part of the Contractor, or lost through fault of the FAA , shall not be deducted from gross costs.





(c)  Total cost.  It is estimated that the total cost to the FAA for the performance of this contract shall not exceed the ceiling price set forth in the “Schedule” and the Contractor agrees to use its best efforts to perform the work specified in the “Schedule” and all obligations under this contract within such ceiling price.  If at any time the Contractor has reason to believe that the hourly rate payments and material costs that will accrue in performing this contract in the next succeeding 30 days, if added to all other payments and costs previously accrued, will exceed 85 percent of the ceiling price in the “Schedule”, the Contractor shall notify the Contracting Officer giving a revised estimate of the total price to the FAA for performing this contract with supporting reasons and documentation.  If at any time during performing this contract, the Contractor has reason to believe that the total price to the FAA for performing this contract will be substantially greater or less than the then stated ceiling price, the Contractor shall so notify the Contracting Officer, giving a revised estimate of the total price for performing this contract, with supporting reasons and documentation.  If at any time during performing this contract, the FAA has reason to believe that the work to be required in performing this contract will be substantially greater or less than the stated ceiling price, the Contracting Officer will so advise the Contractor, giving the then revised estimate of the total amount of effort to be required under the contract.





(d)  Ceiling price.  The FAA shall not be obligated to pay the Contractor any amount in excess of the ceiling price in the “Schedule”, and the Contractor shall not be obligated to continue performance if to do so would exceed the ceiling price set forth in the “Schedule”, unless and until the Contracting Officer shall have notified the Contractor in writing that the ceiling price has been increased and shall have specified in the notice a revised ceiling that shall constitute the ceiling price for performance under this contract.  When and to the extent that the ceiling price set forth in the “Schedule” has been increased, any hours expended and material costs incurred by the Contractor in excess of the ceiling price before the increase shall be allowable to the same extent as if the hours expended and material costs had been incurred after the increase in the ceiling price.





(e)  Audit.  At any time before final payment under this contract the Contracting Officer may request audit of the invoices or vouchers and substantiating material.  Each payment previously made shall be subject to reduction to the extent of amounts, on preceding invoices or vouchers, that are found by the Contracting Officer not to have been properly payable and shall also be subject to reduction for overpayments or to increase for underpayments.  Upon receipt and approval of the voucher or invoice designated by the Contractor as the completion voucher or completion invoice and substantiating material, and upon compliance by the Contractor with all terms of this contract (including, without limitation, terms relating to patents and the terms of (f) and (g) below), the FAA shall promptly pay any balance due the Contractor.  The completion invoice or voucher, and substantiating material, shall be submitted by the Contractor as promptly as practicable following completion of the work under this contract, but in no event later than 1 year (or such longer period as the Contracting Officer may approve in writing) from the date of completion.





(f)  Assignment.  The Contractor, and each assignee under an assignment entered into under this contract and in effect at the time of final payment under this contract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, a release discharging the FAA, its officers, agents, and employees of and from all liabilities, obligations, and claims arising out of or under this contract, subject only to the following exceptions:





(1)  Specified claims in stated amounts, or in estimated amounts if the amounts are not susceptible of exact statement by the Contractor.





(2)  Claims, together with reasonable incidental expenses, based upon the liabilities of the Contractor to third parties arising out of performing this contract, that are not known to the Contractor on the date of the execution of the release, and of which the Contractor gives notice in writing to the Contracting Officer not more than 6 years after the date of the release or the date of any notice to the Contractor that the FAA is prepared to make final payment, whichever is earlier.





(3)  Claims for reimbursement of costs (other than expenses of the Contractor by reason of its indemnification of the FAA against patent liability), including reasonable incidental expenses, incurred by the Contractor under the terms of this contract relating to patents.





(g)  Refunds.  The Contractor agrees that any refunds, rebates, or credits (including any related interest) accruing to or received by the Contractor or any assignee, that arise under the materials portion of this contract and for which the Contractor has received reimbursement, shall be paid by the Contractor to the FAA .  The Contractor and each assignee, under an assignment entered into under this contract and in effect at the time of final payment under this contract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, an assignment to the FAA of such refunds, rebates, or credits (including any interest) in form and substance satisfactory to the Contracting Officer.


(End of clause)





Alternate I





If the nature of the work to be performed requires the contractor to furnish material that is regularly sold to the general public in the normal course of business by the contractor, and the price is under the limitations prescribed in “Contract Types” add the following subparagraph (4) to paragraph (b) of the basic clause:





(4)  If the nature of the work to be performed requires the Contractor to furnish material which is regularly sold to the general public in the normal course of business by the Contractor, the price to be paid for such material, notwithstanding (b)(1) above, shall be on the basis of an established catalog or list price, in effect when the material is furnished, less all applicable discounts to the FAA; provided, that in no event shall such price be in excess of the Contractor's sales price to its most favored customer for the same item in like quantity, or the current market price, whichever is lower.





Alternate II 





If a labor-hour contract is contemplated, and if no specific reimbursement for materials furnished is intended, the Contracting Officer may add the following paragraph (h) to the basic clause:





(h)  The terms of this clause that govern reimbursement for materials furnished are considered to have been deleted.





3.3.1-6  Discounts for Prompt Payment


DISCOUNTS FOR PROMPT PAYMENT (APRIL 1996)





(a)  Discounts for prompt payment will not be considered in the evaluation of offers.  However, any offered discount will form a part of the award, and will be taken if payment is made within the discount period indicated in the offer by the offeror.  As an alternative to offering a prompt payment discount in conjunction with the offer, offerors awarded contracts may include prompt payment discounts on individual invoices.





(b)  In connection with any discount offered for prompt payment, time shall be computed from the date of the invoice.  For the purpose of computing the discount earned, payment shall be considered to have been made on the date which appears on the payment check or the date on which an electronic funds transfer was made.


(End of clause)





3.3.1-7 Limitation on Withholding of Payments


LIMITATION ON WITHHOLDING OF PAYMENTS (APRIL 1996)





If more than one clause or “Schedule” term of this contract authorizes the temporary withholding of amounts otherwise payable to the Contractor for supplies delivered or services performed, the total of the amounts withheld at any one time shall not exceed the greatest amount that may be withheld under any one clause or “Schedule” term at that time; provided, that this limitation shall not apply to-





(a)  Withholdings pursuant to any clause relating to wages or hours of employees;





(b)  Withholdings not specifically provided for by this contract;





(c)  The recovery of overpayments; and





(d)  Any other withholding for which the Contracting Officer determines that this limitation is inappropriate.


(End of clause)





3.3.1-8  Extras


EXTRAS (APRIL 1996)





Except as otherwise provided in this contract, no payment for extras shall be made unless such extras and the price therefor have been authorized in writing by the Contracting Officer.


(End of clause)





3.3.1-9  Interest


INTEREST (APRIL 1996)





(a)  Notwithstanding any other clause of this contract, all amounts that become payable by the Contractor to the FAA or by the FAA to the Contractor under this contract (net of any applicable tax credit under the Internal Revenue Code (26 U.S.C. 1481)) shall bear simple interest from the date due until paid unless paid within 30 days of becoming due.  The interest rate shall be the interest rate established by the Secretary of the Treasury, referred to as the 'Renegotiation Board Interest Rate,'  (It is published in the Federal Register semiannually on or about January 1 and July 1), which is applicable to the period in which the amount becomes due, as provided in paragraph (b) of this clause, and then at the rate applicable for each six-month period as fixed by the Secretary until the amount is paid.





(b)  Amounts shall be due at the earliest of the following dates:





(1)  The date fixed under this contract.





(2)  The date of the first written demand for payment consistent with this contract, including any demand resulting from a default termination.





(3)  The date the FAA transmits to the Contractor a proposed supplemental agreement to confirm completed negotiations establishing the amount of debt.





(4)  If this contract provides for revision of prices, the date of written notice to the Contractor stating the amount of refund payable in connection with a pricing proposal or a negotiated pricing agreement not confirmed by contract modification.


(End of clause)





3.3.1-10 Availability of Funds


AVAILABILITY OF FUNDS (APRIL 1996)





Funds are not presently available for this contract.  The FAA 's obligation under this contract is contingent upon the availability of appropriated funds from which payment for contract purposes can be made.  No legal liability on the part of the FAA for any payment may arise until funds are made available to the Contracting Officer for this contract and until the Contractor receives notice of such availability, to be confirmed in writing by the Contracting Officer.


(End of clause)





3.3.1-11  Availability of Funds for the Next Fiscal Year


AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR (APRIL 1996)





Funds are not presently available for performance under this contract beyond -----.  The FAA 's obligation for performance of this contract beyond that date is contingent upon the availability of appropriated funds from which payment for contract purposes can be made.  No legal liability on the part of the FAA for any payment may arise for performance under this contract beyond -----, until funds are made available to the Contracting Officer for performance and until the Contractor receives notice of availability, to be confirmed in writing by the Contracting Officer.


(End of clause)





3.3.1-12  Limitation of Cost


LIMITATION OF COST (APRIL 1996)





(a)  The parties estimate that performance of this contract, exclusive of any fee, will not cost the FAA more than (1) the estimated cost specified in the “Schedule” or, (2) if this is a cost-sharing contract, the FAA 's share of the estimated cost specified in the “Schedule”.  The Contractor agrees to use its best efforts to perform the work specified in the “Schedule” and all obligations under this contract within the estimated cost, which, if this is a cost-sharing contract, includes both the FAA 's and the Contractor's share of the cost.





(b)  The Contractor shall notify the Contracting Officer in writing whenever it has reason to believe that-





(1)  The costs the Contractor expects to incur under this contract in the next 60 days, when added to all costs previously incurred, will exceed 75 percent of the estimated cost specified in the “Schedule”; or





(2)  The total cost for the performance of this contract, exclusive of any fee, will be either greater or substantially less than had been previously estimated.





(c)  As part of the notification, the Contractor shall provide the Contracting Officer a revised estimate of the total cost of performing this contract.





(d)  Except as required by other provisions of this contract, specifically citing and stated to be an exception to this clause-





(1)  The FAA is not obligated to reimburse the Contractor for costs incurred in excess of (i) the estimated cost specified in the “Schedule” or, (ii) if this is a cost-sharing contract, the estimated cost to the FAA specified in the “Schedule”;





(2)  The Contractor is not obligated to continue performance under this contract (including actions under the “Termination” clause of this contract) or otherwise incur costs in excess of the estimated cost specified in the “Schedule”, until the Contracting Officer (i) notifies the Contractor in writing that the estimated cost has been increased and (ii) provides a revised estimated total cost of performing this contract.  If this is a cost-sharing contract, the increase shall be allocated in accordance with the formula specified in the “Schedule”. 





(e)  No notice, communication, or representation in any form other than that specified in subparagraph (d)(2) above, or from any person other than the Contracting Officer, shall affect this contract's estimated cost to the FAA .  In the absence of the specified notice, the FAA is not obligated to reimburse the Contractor for any costs in excess of the estimated cost or, if this is a cost-sharing contract, for any costs in excess of the estimated cost to the FAA specified in the “Schedule”, whether those excess costs were incurred during the course of the contract or as a result of termination.





(f)  If the estimated cost specified in the “Schedule” is increased, any costs the Contractor incurs before the increase that are in excess of the previously estimated cost shall be allowable to the same extent as if incurred afterward, unless the Contracting Officer issues a termination or other notice directing that the increase is solely to cover termination or other specified expenses.





(g)  Change orders shall not be considered an authorization to exceed the estimated cost to the FAA specified in the “Schedule”, unless they contain a statement increasing the estimated cost.





(h)  If this contract is terminated or the estimated cost is not increased, the FAA and the Contractor shall negotiate an equitable distribution of all property produced or purchased under the contract, based upon the share of costs incurred by each.


(End of clause)





3.3.1-13  Limitation of Cost (Facilities)


LIMITATION OF COST (FACILITIES) (APRIL 1996)





(a)  The parties estimate that performance of this contract will not cost the FAA more than the estimated cost specified in the “Schedule”.  The Contractor agrees to use its best efforts to perform the work specified in the “Schedule” within the estimated cost.





(b)  The Contractor shall notify the Contracting Officer in writing whenever it has reason to believe that-





(1)  The costs that the Contractor expects to incur under this contract in the next 30 days, when added to all costs previously incurred, will exceed 85 percent of the estimated cost specified in the “Schedule”; or





(2)  The total cost to the FAA for the performance of this contract will be either greater or substantially less than had previously been estimated.





(c)  As part of the notification, the Contractor shall provide the Contracting Officer a revised estimate of the total cost of performing this contract.





(d)  Except as required by other provisions of this contract, specifically citing and stated to be an exception to this clause-





(1)  The FAA is not obligated to reimburse the contractor for costs incurred in excess of the estimated cost specified in the “Schedule”; and





(2)  The Contractor is not obligated to continue performance under this contract (including actions under the “Termination “ of this contract) or otherwise incur costs in excess of the estimated cost specified in the “Schedule”, until the Contracting Officer (i) notifies the Contractor in writing that the estimated cost has been increased and (ii) provides a revised estimated total cost of performing this contract.





(e)  No notice, communication, or representation in any form other than that specified in subparagraph (d)(2) above, or from any person other than the Contracting Officer, shall affect this contract's estimated cost to the FAA .  In the absence of the specified notice, the FAA is not obligated to reimburse the Contractor for any costs in excess of the estimated cost, whether those excess costs were incurred during the course of the contract or as a result of termination.





(f)  If the estimated cost specified in the “Schedule” is increased, any costs the Contractor incurs before the increase that are in excess of the previously estimated cost shall be allowable to the same extent as if incurred afterward, unless the Contracting Officer issues a termination or other notice directing that the increase is solely to cover termination or other specified expenses.





(g)  Change orders shall not be considered an authorization to exceed the estimated cost to the FAA specified in the “Schedule”, unless they contain a statement increasing the estimated cost.


(End of clause)





3.3.1-14  Limitation of Funds


LIMITATION OF FUNDS (APRIL 1996)





(a)  The parties estimate that performance of this contract will not cost the FAA more than (1) the estimated cost specified in the “Schedule” or, (2) if this is a cost-sharing contract, the FAA 's share of the estimated cost specified in the “Schedule”.  The Contractor agrees to use its best efforts to perform the work specified in the “Schedule” and all obligations under this contract within the estimated cost, which, if this is a cost-sharing contract, includes both the FAA 's and the Contractor's share of the cost.





(b)  The “Schedule” specifies the amount presently available for payment by the FAA and allotted to this contract, the items covered, the FAA's share of the cost if this is a cost-sharing contract, and the period of performance it is estimated the allotted amount will cover.  The parties contemplate that the FAA will allot additional funds incrementally to the contract up to the full estimated cost to the FAA specified in the “Schedule”, exclusive of any fee.  The Contractor agrees to perform, or have performed, work on the contract up to the point at which the total amount paid and payable by the FAA under the contract approximates but does not exceed the total amount actually allotted by the FAA to the contract.





(c)  The Contractor shall notify the Contracting Officer in writing whenever it has reason to believe that the costs it expects to incur under this contract in the next 60 days, when added to all costs previously incurred, will exceed 75 percent of (1) the total amount so far allotted to the contract by the FAA or, (2) if this is a cost-sharing contract, the amount then allotted to the contract by the FAA plus the Contractor's corresponding share.  The notice shall state the estimated amount of additional funds required to continue performance for the period specified in the “Schedule”.





(d)  Sixty days before the end of the period specified in the “Schedule”, the Contractor shall notify the Contracting Officer in writing of the estimated amount of additional funds, if any, required to continue timely performance under the contract or for any further period specified in the “Schedule” or otherwise agreed upon, and when the funds will be required.





(e)  If, after notification, additional funds are not allotted by the end of the period specified in the “Schedule” or another agreed-upon date, upon the Contractor's written request the Contracting Officer will terminate this contract on that date in accordance with the provisions of the “Termination” clause of this contract.  If the Contractor estimates that the funds available will allow it to continue to discharge its obligations beyond that date, it may specify a later date in its request, and the Contracting Officer may terminate this contract on that later date.





(f)  Except as required by other provisions of this contract, specifically citing and stated to be an exception to this clause--





(1)  The FAA is not obligated to reimburse the Contractor for costs incurred in excess of the total amount allotted by the FAA to this contract; and





(2)  The Contractor is not obligated to continue performance under this contract (including actions under the “Termination” clause of this contract) or otherwise incur costs in excess of (i) the amount then allotted to the contract by the FAA or, (ii) if this is a cost-sharing contract, the amount then allotted by the FAA to the contract plus the Contractor's corresponding share, until the Contracting Officer notifies the Contractor in writing that the amount allotted by the FAA has been increased and specifies an increased amount, which shall then constitute the total amount allotted by the FAA to this contract.





(g)  The estimated cost shall be increased to the extent that (1) the amount allotted by the FAA or, (2) if this is a cost-sharing contract, the amount then allotted by the FAA to the contract plus the Contractor's corresponding share, exceeds the estimated cost specified in the “Schedule.”  If this is a cost-sharing contract, the increase shall be allocated in accordance with the formula specified in the “Schedule.”





(h) No notice, communication, or representation in any form other than that specified in subparagraph (f)(2) above, or from any person other than the Contracting Officer, shall affect the amount allotted by the FAA to this contract.  In the absence of the specified notice, the FAA is not obligated to reimburse the Contractor for any costs in excess of the total amount allotted by the FAA to this contract, whether incurred during the course of the contract or as a result of termination.





(i) When and to the extent that the amount allotted by the FAA to the contract is increased, any costs the Contractor incurs before the increase that are in excess of 





(1)  the amount previously allotted by the FAA or, 





(2) if this is a cost-sharing contract, the amount previously allotted by the FAA to the contract plus the Contractor's corresponding share, shall be allowable to the same extent as if incurred afterward, unless the Contracting Officer issues a termination or other notice and directs that the increase is solely to cover termination or other specified expenses.





(j)  Change orders shall not be considered an authorization to exceed the amount allotted by the FAA specified in the “Schedule”, unless they contain a statement increasing the amount allotted.





(k)  Nothing in this clause shall affect the right of the FAA to terminate this contract.  If this contract is terminated, the FAA and the Contractor shall negotiate an equitable distribution of all property produced or purchased under the contract, based upon the share of costs incurred by each.





(l)  If the FAA does not allot sufficient funds to allow completion of the work, the Contractor is entitled to a percentage of the fee specified in the “Schedule” equaling the percentage of completion of the work contemplated by this contract.


(End of clause)





3.3.1-15  Assignment of Claims


ASSIGNMENT OF CLAIMS (APRIL 1996)





(a)  The Contractor may assign its rights to be paid amounts due or to become due as a result of the performance of this contract to a bank, trust company, or other financing institution, including any Federal lending agency.  The assignee under such an assignment may thereafter further assign or reassign its right under the original assignment to any type of financing institution described in the preceding sentence.





(b)  Any assignment or reassignment authorized under this clause shall cover all unpaid amounts payable under this contract, and shall not be made to more than one party, except that an assignment or reassignment may be made to one party as agent or trustee for two or more parties participating in the financing of this contract.





(c)  The Contractor shall not furnish or disclose to any assignee under this contract any classified document (including this contract) or information related to work under this contract until the Contracting Officer authorizes such action in writing.


(End of clause)





Alternate I





If the President authorizes a no-setoff commitment, add the following sentence at the end of paragraph (a) of the basic clause:





Unless otherwise stated in this contract, payments to an assignee of any amounts due or to become due under this contract shall not be subject to reduction or setoff.





3.3.1-16  Prohibition of Assignment of Claims


PROHIBITION OF ASSIGNMENT OF CLAIMS (APRIL 1996)





The assignment of claims is prohibited for this contract.


(End of clause)





3.3.1-17 Prompt payment


PROMPT PAYMENT (APRIL 1996)





Notwithstanding any other payment clause in this contract, the FAA will make invoice payments and contract financing payments under the terms and conditions specified in this clause.  Payment shall be considered as being made on the day a check is dated or an electronic funds transfer is made.  All days referred to in this clause are calendar days, unless otherwise specified.





(a)  Invoice Payments 





(1)  For purposes of this clause, invoice payment means a FAA disbursement of monies to a Contractor under a contract or other authorization for supplies or services accepted by the FAA.  This includes payments for partial deliveries that have been accepted by the FAA, final payments under T&M and labor-hour contracts, and final cost or fee payments where amounts owed have been settled between the FAA and the Contractor.





(2)  Except as indicated in subparagraph (a)(3) and paragraph (c) of this clause, the due date for making invoice payments by the designated payment office shall be the later of the following two events: 





(i)  The 30th day after the designated billing office has received a proper invoice from the Contractor.





(ii)  The 30th day after FAA acceptance of supplies delivered or services performed by the Contractor.  On a final invoice where the payment amount is subject to contract settlement actions, acceptance shall be deemed to have occurred on the effective date of the contract settlement.  However, if the designated billing office fails to annotate the invoice with the actual date of receipt, the invoice payment due date shall be deemed to be the 30th day after the date the Contractor's invoice is dated, provided a proper invoice is received and there is no disagreement over quantity, quality, or Contractor compliance with contract requirements.





(3)  An invoice is the Contractor's bill or written request for payment under the contract for supplies delivered or services performed.  An invoice shall be prepared and submitted to the designated billing officer specified in the contract.  A proper invoice must include the items listed in subdivisions (a)(3)(i) through (a)(3)(viii) of this clause.  If the invoice does not comply with these requirements, then the Contractor will be notified of the defect within 7 days after receipt of the invoice at the designated billing office.  Untimely notification will be taken into account in the computation of any interest penalty owed the Contractor in the manner described in subparagraph (a)(6) of this clause.





(i)  Name and address of the Contractor.





(ii)  Invoice date.





(iii)  Contract number or other authorization for supplies delivered or services performed (including order number and contract line item number).





(iv)  Description, quantity, unit of measure, unit price, and extended price of supplies delivered or services performed.





(v)  Shipping and payment terms (e.g., shipment number and date of shipment, prompt payment discount terms).  Bill of lading number and weight of shipment will be shown for shipments on FAA bills of lading.





(vi)  Name and address of Contractor official to whom payment is to be sent (must be the same as that in the contract or in a proper notice of assignment).





(vii)  Name (where practicable), title, phone number and mailing address of person to be notified in event of a defective invoice.





(viii)  Any other information or documentation required by other requirements of the contract (such as evidence of shipment).





(4)  An interest penalty shall be paid automatically by the FAA , without request from the contractor, if payment is not made by the due date and the conditions listed in subdivisions (a)(4)(i) through (a)(4)(iii) of this clause are met, if applicable.





(i)  A proper invoice was received by the designated billing office.





(ii)  A receiving report or other FAA documentation authorizing payment was processed and there was no disagreement over quantity, quality, or contractor compliance with any contract term or condition.





(iii)  In the case of a final invoice for any balance of funds due the Contractor for supplies delivered or services performed, the amount was not subject to further contract settlement actions between the FAA and the Contractor.





(5)  The interest penalty shall be as specified in the “Interest” clause.  The interest penalty amount, interest rate and the period for which the interest penalty was computed, will be separately stated by the designated payment office on the check, in accompanying remittance advice, or, in the case of wire transfers, by an appropriate electronic data message accompanying the wire transfer.  Adjustments will be made by the designated payment office for errors in calculating interest penalties, if requested by the contractor.  If the designated billing office failed to notify the Contractor of a defective invoice within the periods prescribed in subparagraph (a)(3) of this clause, then the due date on the corrected invoice will be adjusted by subtracting the number of days taken beyond the prescribed notification of defects period.  Any interest penalty owed the Contractor will be based on this adjusted due date.  Adjustments will be made by the designated payment office for errors in calculating interest penalties, if requested by the Contractor.





(i)  For the sole purpose of computing an interest penalty that might be due the contractor, FAA acceptance shall be deemed to have occurred constructively on the 7th day (unless otherwise specified in this contract) after the contractor delivered the supplies or performed the services in accordance with the terms and conditions of the contract, unless there is a disagreement over quantity, quality, or contractor compliance with a contract provision.  In the event that actual acceptance occurs within the constructive acceptance period, the determination of an interest penalty shall be based on the actual date of acceptance.  The constructive acceptance requirement does not, however, compel FAA officials to accept supplies or services, perform contract administration functions, or make payment prior to fulfilling their responsibilities.





(ii)  The following periods of time will not be included in the determination of an interest penalty: 





(A)  The period taken to notify the Contractor of defects in invoices submitted to the FAA, but this may not exceed 7 days.





(B)  The period between the defects notice and resubmission of the corrected invoice by the Contractor.





(iii)  Interest penalties will not continue to accrue after the filing of a claim for such penalties under FAA contract disputes resolution procedures.  Interest penalties of less than $1.00 need not be paid.





(iv)  Interest penalties are not required on payment delays due to disagreement between the FAA and Contractor over the payment amount or other issues involving contract compliance or on amounts temporarily withheld or retained in accordance with the terms of the contract.  Contract disputes, and any interest that may be payable, will be resolved in accordance with FAA contract disputes resolution procedures.





(6)  An interest penalty shall also be paid automatically by the designated payment office, without request from the contractor, if a discount for prompt payment is taken improperly.  The interest penalty will be calculated as described in subparagraph (a)(5) of this clause on the amount of discount taken for the period beginning with the first day after the end of the discount period through the date when the contractor is paid.





(b)  Contract Financing payments. 





(1)  For purposes of this clause, contract financing payments mean FAA disbursements of monies to a Contractor under a contract clause or other authorization without regard to acceptance of supplies or services by the FAA.  Contract financing payments include but are not limited to payments made according to commercial terms and installment payments.  They also include interim vouchers under T&M, labor-hour, and cost reimbursement contracts (regardless of whether goods or services were delivered and received by the FAA).





(2)  For contracts that provide for contract financing payments, requests for payment shall be submitted to the designated billing office as specified in this contract or as directed by the Contracting Officer.  Payments shall be made on the 30th day after receipt of a proper payment request by the designated billing office.  In the event that an audit or other review of a specific payment request is required to ensure compliance with the terms and conditions of the contract, the designated payment office is not compelled to make payment by the due date specified.





(3)  Contract financing payments shall not be assessed an interest penalty for payment delays. 





(c)  If this contract contains the Fast Payment Procedures, payments will be made within 15 days after the date of receipt of the invoice.


(End of clause)





3.3.1-18 Prompt payment for fixed-price architect-engineer contracts


PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS (APRIL 1996)





Notwithstanding any other payment clause in this contract, the FAA will make invoice payments and contract financing payments under the terms and conditions specified in this clause.  Payment shall be considered as being made on the day a check is dated or an electronic funds transfer is made.  All days referred to in this clause are calendar days, unless otherwise specified.





(a)  Invoice Payments.





(1)  For purposes of this clause, invoice payment means a FAA disbursement of monies to a Contractor under a contract or other authorization for work or services accepted by the FAA, payments for partial deliveries that have been accepted by the FAA , and financing payments based on Contracting Officer approval of the estimated amount and value of work or services performed.





(2)  The due date for making invoice payments shall be as described in this subparagraph (a)(2)(i).





(i)  The due date for work or services completed by the Contractor shall be the later of the following two events: 





(A)  The 30th day after the designated billing office has received a proper invoice from the Contractor.





(B)  The 30th day after FAA acceptance of the work or services completed by the Contractor.  On a final invoice where the payment amount is subject to contract settlement actions (e.g., release of claims), acceptance shall be deemed to have occurred on the effective date of the contract settlement.





(ii)  The due date for financing payments shall be the 30th day after FAA approval of Contractor estimates of work or services accomplished.





(iii)  However, if the designated billing office fails to annotate the invoice or payment request with the actual date of receipt, the payment due date shall be deemed to be the 30th day after the date the Contractor's invoice or payment request is dated, provided a proper invoice or payment request is received and there is no disagreement over quantity, quality, or Contractor compliance with contract requirements.





(3)  An invoice is the Contractor's bill or written request for payment under the contract for work or services performed under the contract.  An invoice shall be prepared and submitted to the designated billing office.  A proper invoice must include the items listed in subdivisions (a)(3)(i) through (a)(3)(viii) of this clause.  If the invoice does not comply with these requirements, then the Contractor will be notified of the defect within 7 days after receipt of the invoice at the designated billing office.  Untimely notification will be taken into account in the computation of any interest penalty owed the Contractor in the manner described in subparagraph (a)(5) of this clause: 





(i)  Name and address of the Contractor.





(ii)  Invoice date.





(iii)  Contract number or other authorization for work or services performed (including other number and contract line item number.) 





(iv)  Description of work or services performed.





(v)  Delivery and payment terms (e.g., prompt payment discount terms).





(vi)  Name and address of Contractor official to whom payment is to be sent (must be the same as that in the contract or in a proper notice of assignment).





(vii)  Name (where practicable), title, phone number, and mailing address of person to be notified in event of a defective invoice.





(viii)  Any other information or documentation required by the contract.





(4)  An interest penalty shall be paid automatically by the designated payment office, without request from the Contractor, if payment is not made by the due date and the conditions listed in subdivisions (a)(4)(i) through (a)(4)(iii) of this clause are met, if applicable.





(i)  A proper invoice was received by the designated billing office.





(ii)  A receiving report or other FAA documentation authorizing payment was processed and there was no disagreement over quantity, quality, Contractor compliance with any contract term or condition, or requested progress payment amount. 





(iii)  In the case of a final invoice for any balance of funds due the Contractor for work or services performed, the amount was not subject to further contract settlement actions between the FAA and the Contractor.





(5)  The interest penalty shall be as specified in the “Interest” clause.  If the designated billing office failed to notify the Contractor of a defective invoice within the periods prescribed in subparagraph (a)(3) of this clause, then the due date on the corrected invoice will be adjusted by subtracting the number of days taken beyond the prescribed notification of defects period.  Any interest penalty owed the Contractor will be based on this adjusted due date.  Adjustments will be made by the designated payment office for errors in calculating interest penalties, if requested by the Contractor.





(i)  For the sole purpose of computing an interest penalty that might be due the Contractor, FAA acceptance or approval shall be deemed to have occurred constructively as shown in subdivisions (a)(5)(i) (A) and (B) of this clause.  In the event that actual acceptance or approval occurs within the constructive acceptance or approval period, the determination of an interest penalty shall be based on the actual date of acceptance or approval.  Constructive acceptance or constructive approval requirements do not apply if there is a disagreement over quantity, quality, Contractor compliance with a contract provision, or requested progress payment amounts.  These requirements also do not compel FAA officials to accept work or services, approve Contractor estimates, perform contract administration functions, or make payment prior to fulfilling their responsibilities.





(A)  For work or services completed by the Contractor, FAA acceptance shall be deemed to have occurred constructively on the 7th day after the Contractor has completed the work or services in accordance with the terms and conditions of the contract.





(B)  For financing payments, FAA approval shall be deemed to have occurred on the 7th day after Contractor estimates have been received by the designated billing office.





(ii)  The following periods of time will not be included in the determination of an interest penalty: 





(A)  The period taken to notify the Contractor of defects in invoices submitted to the FAA, but this may not exceed 7 days.





(B)  The period between the defects notice and resubmission of the corrected invoice by the Contractor.





(iii)  Interest penalties will not continue to accrue after the filing of a claims for such penalties under FAA contract disputes resolution procedures.  Interest penalties of less than $1.00 need not be paid.





(iv)  Interest penalties are not required on payment delays due to disagreement between the FAA and Contractor over the payment amount or other issues involving contract compliance, or on amounts temporarily withheld or retained in accordance with the terms of the contract.  Contract disputes, and any interest that may be payable will be resolved in accordance with FAA contract disputes resolution procedures.





(6)  An interest penalty shall also be paid automatically by the designated payment office, without request from the Contractor, if a discount for prompt payment is taken improperly.  The interest penalty will be calculated on the amount of discount taken for the period beginning with the first day after the end of the discount period through the date when the Contractor is paid.





(b)  Contract Financing payments.





(1)  For purposes of this clause, if applicable, contract financing payments, mean  FAA disbursements of monies to a Contractor under a contract clause or other authorization without regard to acceptance of supplies or services by the FAA , other than financing payments based on estimates of amount and value of work performed.





(2)  If this contract provides for contract financing payments, requests for payment shall be submitted to the designated billing office as specified in this contract or as directed by the Contracting Officer.  Contract financing payments shall be made on the 30th day after receipt of a proper contract payment request by the designated billing office.  In the event that an audit or other review of a specific payment request is required to ensure compliance with the terms and conditions of the contract, the designated payment office is not compelled to make payment by the due date specified.  Contract financing payments shall not be assessed an interest penalty for payment delays.


(End of clause)





3.3.1-19  Prompt payment for construction contracts


PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS (APRIL 1996)





Notwithstanding any other payment clause in this contract, the FAA will make invoice payments and contract financing payments under the terms and conditions specified in this clause.  Payment shall be considered as being made on the day a check is dated or an electronic funds transfer is made.  All days referred to in this clause are calendar days, unless otherwise specified.





(a)  Invoice Payments.





(1)  For purposes of this clause, there are several types of invoice payments which may occur under this contract, as follows: 





(i)  Financing payments, if provided for elsewhere in this contract, based on Contracting Officer approval of the estimated amount and value of work or services performed, including payments for reaching milestones in any project: 





(A)  The due date for making such payments shall be 14 days after receipt of the payment request by the designated billing office.  However, if the designated billing office fails to annotate the payment request with the actual date of receipt, the payment due date shall be deemed to be the 14th day after the date the Contractor's payment request is dated, provided a proper payment request is received and there is no disagreement over quantity, quality, or Contractor compliance with contract requirements.





(B)  The due date for payment of any amounts retained by the Contracting Officer in accordance with the clause “Payments Under Fixed-Price Construction Contracts,” shall be as specified in the contract or, if not specified, 30 days after approval for release to the Contractor by the Contracting Officer.





(ii)  Final payments based on completion and acceptance of all work and presentation of release of all claims against the FAA arising by virtue of the contract, and payments for partial deliveries that have been accepted by the FAA (e.g., each separate building, public work, or other division of the contract for which the price is stated separately in the contract): 





(A)  The due date for making such payments shall be either the 30th day after receipt by the designated billing office of a proper invoice from the Contractor, or the 30th day after FAA acceptance of the work or services completed by the Contractor, whichever is later.  However, if the designated billing office fails to annotate the invoice with the date of actual receipt, the invoice payment due date shall be deemed to be the 30th day after the date the Contractor's invoice is dated, provided a proper invoice is received and there is no disagreement over quantity, quality, or Contractor compliance with contract requirements.





(B)  On a final invoice where the payment amount is subject to contract settlement actions (e.g., release of claims), acceptance shall be deemed to have occurred on the effective date of the contract settlement.





(2)  An invoice is the Contractor's bill or written request for payment under the contract for work or services performed under the contract.  An invoice shall be prepared and submitted to the designated billing office.  A proper invoice must include the items listed in subdivisions (a)(2)(i) through (a)(2)(ix) of this clause.  If the invoice does not comply with these requirements, the Contractor will be notified of the defect within 7 days after receipt of the invoice at the designated billing office.  Untimely notification will be taken into account in the computation of any interest penalty owed the Contractor in the manner described in subparagraph (a)(4) of this clause: 





(i)  Name and address of the Contractor.





(ii)  Invoice date.





(iii)  Contract number of other authorization for work or services performed (including order number and contract line item number).





(iv)  Description of work or services performed.





(v)  Delivery and payment terms (e.g., prompt payment discount terms).





(vi)  Name and address of Contractor official to whom payment is to be sent (must be the same as that in the contract or in a proper notice of assignment).





(vii)  Name (where practicable), title, phone number, and mailing address of person to be notified in event of a defective invoice.





(viii)  For payments described in subdivision (a)(1)(i) of this clause, substantiation of the amounts requested and certification in accordance with the requirements of the clause “Payments Under Fixed-Price Construction Contracts.”  





(ix)  Any other information or documentation required by the contract.





(3)  An interest penalty shall be paid automatically by the designated payment office, without request from the Contractor, if payment is not made by the due date and the conditions listed in subdivisions (a)(3)(i) through (a)(3)(iii) of this clause are met, if applicable.





(i)  A proper invoice was received by the designated billing office.





(ii)  A receiving report or other FAA documentation authorizing payment was processed and there was no disagreement over quantity, quality, Contractor compliance with any contract term or condition, or requested progress payment amount.





(iii)  In the case of a final invoice for any balance of funds due the Contractor for work or services performed, the amount was not subject to further contract settlement actions between the FAA and the Contractor.





(4)  The interest penalty shall be as specified in the “Interest” clause.  If the designated billing office failed to notify the Contractor of a defective invoice within the periods prescribed in subparagraph (a)(2) of this clause, then the due date on the corrected invoice will be adjusted by subtracting the number of days taken beyond the prescribed notification of defects period.  Any interest penalty owed the Contractor will be based on this adjusted due date.  Adjustments will be made by the designated payment office for errors in calculating interest penalties, if requested by the Contractor.





(i)  For the sole purpose of computing an interest penalty that might be due the Contractor for payments described in subdivision (a)(1)(ii) of this clause, FAA acceptance or approval shall be deemed to have occurred constructively on the 7th day after the Contractor has completed the work or services in accordance with the terms and conditions of the contract.  In the event that actual acceptance or approval occurs within the constructive acceptance or approval period, the determination of an interest penalty shall be based on the actual date of acceptance or approval.  Constructive acceptance or constructive approval requirements do not apply if there is a disagreement over quantity, quality, or Contractor compliance with a contract provision.  These requirements also do not compel FAA officials to accept work or services, approve Contractor estimates, perform contract administration functions, or make payment prior to fulfilling their responsibilities.





(ii)  The following periods of time will not be included in the determination of an interest penalty: 





(A)  The period taken to notify the Contractor of defects in invoices submitted to the FAA , but this may not exceed 7 days.





(B)  The period between the defects notice and resubmission of the corrected invoice by the Contractor.





(iii)  Interest penalties will not continue to accrue after the filing of a claim for such penalties under FAA contract disputes resolution procedures.  Interest penalties of less than $1.00 need not be paid.





(iv)  Interest penalties are not required on payment delays due to disagreement between the FAA and Contractor over the payment amount or other issues involving contract compliance, or on amounts temporarily withheld or retained in accordance with the terms of the contract.  Contract disputes, and any interest that may be payable, will be resolved under FAA contract disputes resolution procedures.





(5)  An interest penalty shall also be paid automatically by the designated payment office, without request from the Contractor, if a discount for prompt payment is taken improperly.  The interest penalty will be calculated on the amount of discount taken for the period beginning with the first day after the end of the discount period through the date when the Contractor is paid.





(b)  Contract Financing Payments.





(1)  For purposes of this clause, if applicable, contract financing payments, mean  FAA disbursements of monies to a Contractor under a contract clause or other authorization without regard to acceptance of supplies or services by the FAA , other than financing payments based on estimates of amount and value of work performed.





(2)  If this contract provides for contract financing payments, requests for payment shall be submitted to the designated billing office as specified in this contract or as directed by the Contracting Officer.  Contract financing payments shall be made on the 30th day after receipt of a proper contract payment request by the designated billing office.  In the event that an audit or other review of a specific payment request is required to ensure compliance with the terms and conditions of the contract, the designated payment office is not compelled to make payment by the due date specified.  Contract financing payments shall not be assessed an interest penalty for payment delays.





(c)  The Contractor shall include in each subcontract for property or services (including a material supplier) for the purpose of performing this contract the following: 





(1)  A payment clause which obligates the Contractor to pay the subcontractor for satisfactory performance under its subcontract not later than 7 days from receipt of payment out of such amounts as are paid to the Contractor under the contract.





(2)  An interest penalty clause obligates the Contractor to pay to the subcontractor an interest penalty for each payment not made in accordance with the payment clause- 





(i)  For the period beginning on the day after the required payment date and ending on the date on which payment of the amount due is made; and 





(ii)  Computed in accordance with the “Interest” clause.





(3)  A clause requiring each subcontractor to include a payment clause and an interest penalty clause conforming to the standards set forth in subparagraphs (c)(1) and (c)(2) of this clause in each of its subcontracts, and to require each of its subcontractors to include such clauses in their subcontracts with each lower- tier subcontractor or supplier.





(d)  The clauses required by paragraph (c) of this clause shall not be constructed to impair the right of Contractor or a subcontractor at any tier to negotiate, and to include in their subcontract, provisions which- 





(1)  Permit the Contractor of a subcontractor to retain (without cause) a specified percentage of each progress payment otherwise due to a subcontractor for satisfactory performance under the subcontract without incurring any obligation to pay a late payment interest penalty, in accordance with terms and conditions agreed to by the parties to the subcontract, giving such recognition as the parties deem appropriate to the ability of a subcontractor to furnish a performance bond and a payment bond; 





(2)  Permit the Contractor or subcontractor to make determination that part or all of the subcontractor's request for payment may be withheld in accordance with the subcontract agreement;  





(3)  Permit such withholding without incurring any obligation to pay a late payment penalty if- 





(i)  A notice conforming to the standards of paragraph (g) of this clause has been previously furnished to the subcontractor,  





(ii)  A copy of any notice issued by a Contractor pursuant to subdivision (d)(3)(i) of this clause has been furnished to the Contracting Officer.





(e)  If a Contractor, after making a request for payment to the FAA but before making a payment to a subcontractor for the subcontractor's performance covered by the payment request, discovers that all or a portion of the payment otherwise due such subcontractor is subject to withholding from the subcontractor in accordance with the subcontract agreement, then the Contractor shall- 





(1)  Furnish to the subcontractor a notice conforming to the standards of paragraph (g) of this clause as soon as practicable upon ascertaining the cause giving rise to a withholding, but prior to the due date for subcontractor payment; 





(2)  Furnish to the Contracting Officer, as soon as practicable, a copy of the notice furnished to the subcontractor pursuant to subparagraph (e)(1) of this clause; 





(3)  Reduce the subcontractor's progress payment by an amount not to exceed the amount specified in the notice of withholding furnished under subparagraph (e)(1) of this clause; 





(4)  Pay the subcontractor as soon as practicable after the correction of the identified subcontract performance deficiency, and- 





(i)  Make such payment within- 





(A)  Seven days after correction of the identified subcontract performance deficiency (unless the funds therefor must be recovered from the FAA because of a reduction under subdivision (e)(5)(i)) of this clause; or 





(B)  Seven days after the Contractor recovers such funds from the FAA; or 





(ii)  Incur an obligation to pay a late payment interest penalty computed in accordance with the “Interest” clause; 





(5)  Notify the Contracting Officer upon- 





(i)  Reduction of the amount of any subsequent certified application for payment; or 





(ii)  Payment to the subcontractor of any withheld amounts of a progress payment, specifying- 





(A)  The amounts withheld under subparagraph (e)(1) of this clause;  





(B)  The dates that such withholding began and ended; and 





(6)  Be obligated to pay to the FAA an amount equal to interest on the withheld from the 8th day after receipt of the withheld amounts from the FAA until- 





(i)  The day the identified subcontractor performance deficiency is corrected; or 





(ii)  The date that any subsequent payment is reduced under subdivision (e)(5)(i) of this clause.





(f)(1) If a Contractor, after making payment to a first-tier subcontractor, receives from a supplier or subcontractor of the first-tier subcontractor (hereafter referred to as a second-tier subcontractor) a written notice in accordance with section 2 of the Act of August 24, 1935 (40 U.S.C. 270b, Miller Act), asserting a deficiency in such first-tier subcontractor's performance under the contract for which the Contractor may be ultimately liable, and the Contractor determines that all or a portion of future payments otherwise due such first-tier subcontractor is subject to withholding in accordance with the subcontract agreement, then the Contractor may, without incurring an obligation to pay an interest penalty under subparagraph (e)(6) of this clause- 





(i)  Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of this clause as soon as practicable upon making such determination; and 





(ii)  Withhold from the first-tier subcontractor's next available progress payment or payments an amount not to exceed the amount specified in the notice of withholding furnished under subdivision (f)(1)(i) of this clause.





(2)  As soon as practicable, but not later than 7 days after receipt of satisfactory written notification that the identified subcontract performance deficiency has been corrected, the Contractor shall pay the amount withheld under subdivision (f)(1)(ii) of this clause to such first-tier subcontractor, or shall incur an obligation to pay a late payment interest penalty to such first-tier subcontractor computed in accordance with the “Interest” clause.





(g)  A written notice of any withholding shall be issued to a subcontractor (with a c


copy to the Contracting Officer of any such notice issued by the Contractor), specifying- 





(1)  The amount to be withheld; 





(2)  The specific causes for the withholding under the terms of the subcontract; and 





(3)  The remedial actions to be taken by the subcontractor in order to receive payment of the amounts withheld.





(h)  The Contractor may not request payment from the FAA of any amount withheld or retained in accordance with paragraph (d) of this clause until such time as the Contractor has determined and certified to the Contracting Officer that the subcontractor is entitled to the payment of such amount.





(i)  A dispute between the Contractor and subcontractor relating to the amount or entitlement of a subcontractor to a payment or a late payment interest penalty under a clause included in the subcontract pursuant to paragraph (c) of this clause does not constitute a dispute to which the FAA is a party.  The FAA may not be interpleaded in any judicial or administrative proceeding involving such a dispute.





(j)  Except as provided in paragraph (i) of this clause, this clause shall not limit or impair any contractual, administrative, or judicial remedies otherwise available to the Contractor or a subcontractor in the event of a dispute involving late payment or nonpayment by the Contractor or deficient subcontract performance or nonperformance by a subcontractor.





(k)  The Contractor's obligation to pay an interest penalty to a subcontractor pursuant to the clauses included in a subcontract under paragraph (c) of this clause shall not be construed to be an obligation of the FAA for such interest penalty.  A cost reimbursement claim may not include any amount for reimbursement of such interest penalty.


(End of clause)





3.3.1-20  Electronic funds transfer payment methods


ELECTRONIC FUNDS TRANSFER PAYMENT METHODS (APRIL 1996)





Payments under this contract will be made by the FAA either by check or electronic funds transfer (through the Treasury Fedline Payment System (FEDLINE) or the Automated Clearing House (ACH), at the option of the FAA.  After award, but no later than 14 days before an invoice or contract financing payment request is submitted, the Contractor shall designate a financial institution for receipt of electronic funds transfer payments, and shall submit this designation to the Contracting Officer or other FAA official, as directed.





(a)  For payment through FEDLINE, the Contractor shall provide the following information:





(1)  Name, address, and telegraphic abbreviation of the financial institution receiving payment.





(2)  The American Bankers Association 9-digit identifying number for wire transfers of the financing institution receiving payment if the institution has access to the Federal Reserve Communications System.





(3)  Payee's account number at the financial institution where funds are to be transferred.





(4)  If the financial institution does not have access to the Federal Reserve Communications System, name, address, and telegraphic abbreviation of the correspondent financial institution through which the financial institution receiving payment obtains wire transfer activity.  Provide the telegraphic abbreviation and American Bankers Association identifying number for the correspondent institution.





(b)  For payment through ACH, the Contractor shall provide the following information: 





(1)  Routing transit number of the financial institution receiving payment (same as American Bankers Association identifying number used for FEDLINE).





(2)  Number of account to which funds are to be deposited.





(3)  Type of depositor account (``C'' for checking, ``S'' for savings).





(4)  If the Contractor is a new enrollee to the ACH system, a Payment Information Form, SF 3881, must be completed before payment can be processed.





(c)  In the event the Contractor, during the performance of this contract, elects to designate a different financial institution for the receipt of any payment made using electronic funds transfer procedures, notification of such change and the required information specified above must be received by the appropriate FAA official 30 days prior to the date such change is to become effective. 





(d)  The documents furnishing the information required in this clause must be dated and contain the signature, title, and telephone number of the Contractor official authorized to provide it, as well as the Contractor's name and contract number.





(e)  Contractor failure to properly designate a financial institution or to provide appropriate payee bank account information may delay payments of amounts otherwise properly due.


(End of clause)





3.3.1-21  Financing Payment Terms for Purchases of Commercial Items


FINANCING PAYMENT TERMS FOR PURCHASES OF COMMERCIAL ITEMS (APRIL 1996)





Definition:  Financing payments are payments made without regard to acceptance of supplies or services.  They include interim and advance payments that are customary to the commercial marketplace.  They do not include payments for delivery, receipt, and acceptance of supplies or services.





(a)  Contractor entitlement to financing payments.  The Contractor may request, and the FAA shall pay, contract financing payments as specified elsewhere in this contract when: the payment requested is properly due in accordance with this contract; the supplies deliverable or services due under the contract will be delivered or performed in accordance with the contract; and there has been no impairment or diminution of the FAA's security under this contract.





(b)  Special terms regarding termination for cause.  If this contract is terminated for cause, the Contractor shall, on demand, repay to the FAA the amount of outstanding contract financing payments.  The FAA shall be liable for no payment except as provided by the “Termination for Cause” paragraph of the clause “Contract Terms and Conditions-Commercial Items.”





(c)  Security for FAA financing payments.  In the event the Contractor fails to provide adequate security, as required in this contract, no financing payments shall be made under this contract.  Upon receipt of adequate security, financing payments shall be made, including all previous payments to which the Contractor is entitled, in accordance with the terms of the provisions for contract financing payments.  If at any time the Contracting Officer determines that the security provided by the Contractor is insufficient, the Contractor shall promptly provide such additional security as the Contracting Officer determines necessary.  In the event the Contractor fails to provide such additional security, the Contracting Officer may collect or liquidate such security that has been provided and suspend further payments to the Contractor; and the Contractor shall repay to the FAA the amount of outstanding financing payments as the Contracting Officer at his sole discretion deems repayable.





(d)  Reservation of rights.





(1)  No payment or other action by the FAA under this clause shall  





(i)  Excuse the Contractor from performance of obligations under this contract, or 





(ii)  Constitute a waiver of any of the rights or remedies of the parties under the contract.





(2)  The FAA 's rights and remedies under this clause  





(i)  Shall not be exclusive, but rather shall be in addition to any other rights and remedies provided by law or this contract; and 





(ii)  Shall not be affected by delayed, partial, or omitted exercise of any right, remedy, power, or privilege, nor shall such exercise or any single exercise preclude or impair any further exercise under this clause or the exercise of any other right, power, or privilege of the FAA .





(e)  Content of Contractor's request for financing payments.  The Contractor's request for financing payments shall contain the following:





(1)  The name and address of the Contractor;





(2)  The date of the request;





(3)  The contract number and/or other identifier of the contract or order under which the request is made; and





(4)  An appropriately itemized and totaled statement of the financing payments requested and such other information as is necessary for computation of the payment, prepared in accordance with the direction of the Contracting Officer.





(f)  Limitation on frequency of financing payments.  Contractor financing payments shall be provided no more frequently than monthly.





(g)  In the event of any conflict between the terms proposed by the offeror in response to an invitation to propose financing payments terms and the terms in this clause, the terms of this clause shall govern.


(End of clause)





3.3.1-22  Installment Payments


Installment Payments (APRIL 1996)





(a)  Contractor entitlement to installment payments.  The Contractor may request, and the FAA shall pay, a contract installment payment as specified in this contract when: the payment requested is properly due in accordance with this contract; the supplies deliverable or services due under the contract will be delivered or performed in accordance with the contract; and there has been no impairment or diminution of the FAA 's security under this contract.





(b)  Computation of amounts.  Installment payments shall be paid to the Contractor when requested for each separately priced unit of supply of each contract line item in amounts approved by the Contracting Officer pursuant to this clause.





(1)  Number of installment payments for each contract line item.  Each separately priced unit of each contract line item is authorized a fixed number of monthly installment payments.  The number of installment payments authorized for each unit of a contract line item is equal to the number of months from the date of contract award to the date one month before the first delivery of the first separately priced unit of the contract line item.  For example, if the first scheduled delivery of any separately priced unit of a contract line item is 9 months after award of the contract, all separately priced units of that contract line item are authorized 8 installment payments.





(2)  Amount of each installment payment.  The amount of each installment payment for each separately priced unit of each contract line item is equal to ____ percent of the unit price divided by the number of installment payments authorized for that unit.





(3)  Date of each installment payment.  Installment payments for any particular separately priced unit of a contract line item begin the number of months prior to the delivery of that unit that are equal to the number of installment payments authorized for that unit.  For example, if 8 installment payments are authorized for each separately priced unit of a contract line item, the first installment payment for any particular unit of that contract line item would be 8 months before the scheduled delivery date for that unit.  The last installment payment would be 1 month before scheduled delivery of a unit.





(4) Limitation on payment.  Prior to the delivery payment for a separately priced unit of a contract line item, the sum of all installment payments for that unit shall not exceed ____ percent of the price of that unit.





(c)  Contractor request for installment payment.  The Contractor may submit requests for payment of installment payments not more frequently than monthly, in a form and manner acceptable to the Contracting Officer.  Unless otherwise authorized by the Contracting Officer, all installment payments in any month for which payment is being requested shall be included in a single request, appropriately itemized and totaled.





(d)  Recoupment of installment payments.  Installment payments shall be recouped by deducting from the delivery payment of each item the total outstanding amount of installment payments made for that separately priced unit of that contract line item.  The liquidation amounts for each unit of each line item shall be clearly delineated in each request for delivery payment submitted by the Contractor.





(e)  Security for installment payments.  In the event the Contractor fails to provide adequate security as required in this contract, no installment payment shall be made under this contract.  Upon receipt of adequate security, installment payments shall be made, including all previous payments to which the Contractor is entitled, in accordance with the terms of the contract.  If at any time the Contracting Officer determines that the security provided by the Contractor is insufficient, the Contractor shall promptly provide such additional security as the Contracting Officer determines necessary.  In the event the Contractor fails to provide such additional security, the Contracting Officer may collect or liquidate such security that has been provided, and suspend further payments to the Contractor; the Contractor shall repay to the FAA the amount of outstanding installment payments as the Contracting Officer at his sole discretion deems repayable.





(f)  Special terms regarding termination.  If this contract is terminated, the Contractor shall, on demand, repay to the FAA the amount of outstanding installment payments.  The FAA shall be liable for no payment except as provided by the applicable termination clauses.





(g)  Reservation of rights.





(1)  No payment, vesting of title under this clause, or other action taken by the FAA under this clause shall 





(i)  Excuse the Contractor from performance of obligations under this contract, or 





(ii)  Constitute a waiver of any of the rights or remedies of the parties under the contract.





(2)  The FAA 's rights and remedies under this clause 





(i)  Shall not be exclusive, but rather shall be in addition to any other rights and remedies provided by law or this contract, and 





(ii)  Shall not be affected by delayed, partial, or omitted exercise of any right, remedy, power, or privilege, nor shall such exercise or any single exercise preclude or impair any further exercise under this clause or the exercise of any other right, power, or privilege of the FAA .





(h)  Content of Contractor's request for installment payment.  The Contractor's request for installment payment shall contain the following:





(1)  The name and address of the Contractor;





(2)  The date of the request for installment payment;





(3)  The contract number and/or other identifier of the contract or order under which the request is made; and





(4  An itemized and totaled statement of the items, installment payment amount, and month for which payment is being requested, for each separately priced unit of each contract line item.


(End of clause)





3.3.1-23  Invitation to Propose Payment Terms


Invitation to Propose Payment Terms (APRIL 1996)





Definition:  Financing payments are payments made without regard to acceptance of supplies or services.  They include interim and advance payments that are customary to the commercial marketplace.  They do not include payments for delivery, receipt, and acceptance of supplies or services.





(a)  The offeror is invited to propose terms under which the FAA shall make contract financing payments during contract performance.  The payment terms proposed by the offeror shall be a factor in the evaluation of the offeror's proposal.  The payment terms of the successful offeror and the clause “Financing Payment Terms for Purchases of Commercial Items” shall be incorporated in any resulting contract.





(b)  The offeror agrees that in the event of any conflict between the terms proposed by the offeror and the terms in the “Financing Payment Terms for Purchases of Commercial Items,” the terms of the clause shall govern.





(c)  The offeror's proposed financing payments shall not be acceptable if it does not conform to the following limitations:





(1)  Delivery payments shall be made only for supplies delivered and accepted, or services rendered and accepted in accordance with the payment terms of this contract;





(2)  The terms and conditions of the contract financing payments must be appropriate or customary in the commercial marketplace; and





(3)  The terms and conditions of the contract financing payments must be in the best interests of the FAA.





(d)  The offeror's proposal of payment terms shall include the following:





(1)  The proposed contractual language describing the contract financing payments; and





(2)  A listing of the earliest date and greatest amount at which each contract financing payment may be payable and the amount of each delivery payment.  Any resulting contract shall provide that no contract financing payment shall be made at any earlier date or in a greater amount than shown in the offeror's listing.





(e)  The offeror's proposed prices and payment terms shall be evaluated to determine the cost to the FAA of the proposal using the interest rate and delivery schedule specified elsewhere in this document.


(End of provision)





3.3.2.  CONTRACT COST PRINCIPLES





3.3.2-1.  FAA Cost Principles


FAA COST PRINCIPLES (APRIL 1996)





(a)  FAA cost principles and procedures shall be used for 





(1)  The pricing of contracts, subcontracts, and modifications to contracts and subcontracts whenever cost analysis is performed and 





(2)  The determination, negotiation, or allowance of costs when required by a contract clause.





(b)  In addition, the Contracting Officer shall incorporate the FAA cost principles and procedures in contracts with commercial organizations as the basis for--





(1)  Determining reimbursable costs under 





(i)  Cost-reimbursement contracts and cost-reimbursement subcontracts under these contracts performed by commercial organizations and 





(ii)  The cost-reimbursement portion of time-and-materials contracts except when material is priced on a basis other than at cost;





(2)  Negotiating indirect cost rates, when --





(i)  FAA has division or corporate contract administration responsibilities; 





(ii)  Quick Close-out procedures are used; or





(iii)  Indirect rate caps are negotiated in the contract.





(3)  Proposing, negotiating, or determining costs under terminated contracts;





(4)  Price revision of fixed-price incentive contracts;





(5)  Price redetermination of price redetermination contracts; and





(6)  Pricing changes and other contract modifications.





(c)  When division or corporate contract administration responsibilities rest with another Government agency, the FAA will concede to cost principles of the administering agency for the determination or negotiation of indirect rates not covered by (2)(ii) or (2)(iii) above.
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