3.4.1  BONDS AND INSURANCE





3.4.1-1  Proposal Guarantee


PROPOSAL GUARANTEE (APRIL 1996)





(a)  Offerors must furnish a proposal guarantee in the form of a proposal bond, a postal money order, a certified or cashier’s check, an irrevocable letter of credit, or United States bonds or notes with a maturity of less than five years.





(b)  The required amount of the proposal guarantee is set forth in the “Schedule.”





(c)  The Contracting Officer will return proposal guarantees, other than proposal bonds:





(1)  To unsuccessful offerors as soon as possible after an award decision is made; and





(2)  To the successful offeror after it signs the contract and submits acceptable bonds required under the contract.





(d)  If the successful offeror fails to sign the contract or submit the required bonds within the time specified by the Contracting Officer, the contract may be terminated for default.





(e)  If the contract is terminated for default, the offeror is liable for any cost of acquiring the work in excess of its proposed price, and the guarantee is available to offset the difference.  However, the guarantee is not an exclusive remedy.





3.4.1-2  Deposit of Assets Requirements


DEPOSIT OF ASSETS REQUIREMENTS (APRIL 1996)





(a)  Except for payment bonds required for construction contracts, any offeror required to submit a surety bond as a result of this Screening Information Request may instead deposit assets in a form acceptable to the Federal Aviation Administration in an amount set forth in the “Schedule.”





(b)  When assets are deposited, the offeror must execute the bond form made a part of this SIR.  Failure to deposit assets acceptable to the Federal Aviation Administration may be cause for termination of the contract for default.





3.4.1-3  Immunity from Tort Liability


IMMUNITY FROM TORT LIABILITY (APRIL 1996)





If the offeror is partially or totally immune from tort liability to third persons as a State agency or as a charitable institution, and the clause, “Insurance--Liability to Third Persons,” will be included in the contract.





(a)  With its Alternate I, if the offeror is  partially immune from tort liability to third persons as a State agency or as a charitable institution; or





(b)  With its Alternate II, if the offeror is totally immune from tort liability to third persons as a State agency or as a charitable institution.





3.4.1-4  Performance Bond Requirements


PERFORMANCE BOND REQUIREMENTS (APRIL 1996)





(a)  The  contractor is required to submit a performance bond in a penal amount equal to 100 percent of the contract price, unless another amount is specified in the contract “Schedule,” within the time specified by the Contracting Officer.





(b)  The bond must be executed on specified forms, and sureties must be acceptable to the Federal Aviation Administration.  Corporate sureties must appear on the list in Treasury Circular 570, and the amount of the bond may not exceed the underwriting limit stated for the surety on that list.





(c)  Failure to submit an acceptable bond may be cause for termination of the contract for default.





3.4.1-5  Payment Bond Requirements


PAYMENT BOND REQUIREMENTS (APRIL 1996)





(a)  The contractor is required to submit a payment bond in the penal amount set forth in the “Schedule,” within the time required by the Contracting Officer.





(b)  The bond must be executed on the forms attached to this SIR, and sureties must be acceptable to the Federal Aviation Administration.  Corporate sureties must appear on the list in Treasury Circular 570, and the amount of the bond may not exceed the underwriting limit stated for the surety on that list.





(c)  Failure to submit an acceptable bond may be cause for termination of the contract for default.





3.4.1-6  Additional Bond Security


ADDITIONAL BOND SECURITY (APRIL 1996)





If any surety furnishing a bond in connection with this contract becomes unacceptable to the Federal Aviation Administration or fails to furnish reports on its financial condition as requested by the Contracting Officer, or if the contract price increases to the point where the security furnished becomes inadequate in the Contracting Officer’s opinion, the contractor must promptly furnish additional security as required to protect the interests of the Federal Aviation Administration and of persons supplying labor or materials in performance of this contract.





3.4.1-7  Notice to Proceed


NOTICE TO PROCEED (APRIL 1996)





The contractor shall not initiate work under this contract until it has received a notice to proceed in writing from the Contracting Officer.


 


3.4.1-8  Patent Infringement Bond Requirements


PATENT INFRINGEMENT BOND REQUIREMENTS (APRIL 1996)





The contractor may be required to submit a patent infringement bond in a penal amount set by the Contracting Officer and in a form acceptable to the Federal Aviation Administration.  Failure to submit an acceptable bond may be cause for termination of the contract for default.





3.4.1-9  Deposit of Assets Instead of Surety Bonds


DEPOSIT OF ASSETS INSTEAD OF SURETY BONDS (APRIL 1996)





(a)  If the contractor has deposited assets instead of furnishing sureties for any bond required under this contract and the assets are in the form of checks, or drafts, the Contracting Officer will hold the assets in an account for the contractor’s benefit.





(b)  Upon contract completion, the contractor’s funds will be returned as soon as possible, unless the Contracting Officer determines that part or all of the account is required to compensate the Federal Aviation Administration for costs it incurs as a result of the contractor’s delay, default, or failure to perform.  In such a case, the entire account will be available to compensate the Federal Aviation Administration.





3.4.1-10  Insurance--Work on Federal Aviation Administration Installation


INSURANCE--WORK ON FEDERAL AVIATION ADMINISTRATION INSTALLATION (APRIL 1996)





(a)  The Contractor shall, at its own expense, provide and maintain during the entire performance of this contract, at least the kinds and minimum amounts of insurance required in the “Schedule” or elsewhere in the contract.





(b)  Before commencing work under this contract, the Contractor shall certify to the Contracting Officer in writing that the required insurance has been obtained.  The policies evidencing required insurance shall contain an endorsement to the effect that any cancellation or any material change adversely affecting the Federal Aviation Administration's interest shall not be effective (1) for such period as the laws of the State in which this contract is to be performed prescribe, or (2) until 30 days after the insurer or the Contractor gives written notice to the Contracting Officer, whichever period is longer. 





(c)  The Contractor shall insert the substance of this clause, including this paragraph (c), in subcontracts under this contract that require work on a Federal Aviation Administration installation and shall require subcontractors to provide and maintain the insurance required in the “Schedule” or elsewhere in the contract.  The Contractor shall maintain a copy of all subcontractors' proofs of required insurance, and shall make copies available to the Contracting Officer upon request.





3.4.1-11  Insurance--Liability to Third Persons


INSURANCE--LIABILITY TO THIRD PERSONS (APRIL 1996)





 (a)(1)  Except as provided in subparagraph (2) immediately following, or in paragraph (h) of this clause (if the clause has a paragraph (h)), the Contractor shall provide and maintain workers' compensation, employer's liability, comprehensive general liability (bodily injury), comprehensive automobile liability (bodily injury and property damage) insurance, and such other insurance as the Contracting Officer may require under this contract.





(2)  The Contractor may, with the approval of the Contracting Officer, maintain a self�insurance program; provided that, with respect to workers' compensation, the Contractor is qualified pursuant to statutory authority.





(3)  All insurance required by this paragraph shall be in a form and amount and for those periods as the Contracting Officer may require or approve and with insurers approved by the Contracting Officer.





(b)  The Contractor agrees to submit for the Contracting Officer's approval, to the extent and in the manner required by the Contracting Officer, any other insurance that is maintained by the Contractor in connection with the performance of this contract and for which the Contractor seeks reimbursement.





(c) Except as provided in paragraph (h) of this clause (if the clause has a paragraph (h)), the Contractor shall be reimbursed--





(1)  For that portion (i) of the reasonable cost of insurance allocable to this contract, and (ii) required or approved under this clause; and 





(2)  For certain liabilities (and expenses incidental to such liabilities) to third persons not compensated by insurance or otherwise without regard to and as an exception to the limitation of cost or the limitation of funds clause of this contract.  These liabilities must arise out of the performance of this contract, whether or not caused by the negligence of the Contractor or of the Contractor's agents, servants, or employees, and must be represented by final judgments or settlements approved in writing by the Federal Aviation Administration.  These liabilities are for-- 





(i)  Loss of or damage to property (other than property owned, occupied, or used by the Contractor, rented to the Contractor, or in the care, custody, or control of the Contractor); or 





(ii)  Death or bodily injury.





(d)  The Federal Aviation Administration's liability under paragraph (c) of this clause is subject to the availability of appropriated funds at the time a contingency occurs.  Nothing in this contract shall be construed as implying that the Congress will, at a later date, appropriate funds sufficient to meet deficiencies.





(e)  The Contractor shall not be reimbursed for liabilities (and expenses incidental to such liabilities)-





(1)  For which the Contractor is otherwise responsible under the express terms of any clause specified in the “Schedule” or elsewhere in the contract; 





(2)  For which the Contractor has failed to insure or to maintain insurance as required by the Contracting Officer; or 





(3)  That result from willful misconduct or lack of good faith on the part of any of the Contractor's directors, officers, managers, superintendents, or other representatives who have supervision or direction of-- 





(i)  All or substantially all of the Contractor's business;





(ii)  All or substantially all of the Contractor's operations at any one plant or separate location in which this contract is being performed; or





(iii)  A separate and complete major industrial operation in connection with the performance of this contract.





(f)  The provisions of paragraph (e) of this clause shall not restrict the right of the Contractor to be reimbursed for the cost of insurance maintained by the Contractor in connection with the performance of this contract, other than insurance required in accordance with this clause; provided, that such cost is allowable under the “Allowable Cost and Payment” clause of this contract.





(g)  If any suit or action is filed or any claim is made against the Contractor, the cost and expense of which may be reimbursable to the Contractor under this contract, and the risk of which is then uninsured or is insured for less than the amount claimed, the Contractor shall--  





(1)  Immediately notify the Contracting Officer and promptly furnish copies of all pertinent papers received;





(2)  Authorize Federal Aviation Administration representatives to collaborate with counsel  for the insurance carrier in settling or defending the claim when the amount of the liability claimed exceeds the amount of coverage; and 





(3)  Authorize Federal Aviation Administration representatives to settle or defend the claim and to represent the Contractor in or to take charge of any litigation, if required by the Federal Aviation Administration, when the liability is not insured or covered by bond.  The Contractor may, at its own expense, be associated with the Federal Aviation Administration representatives in any such claim or litigation.





Alternate I





If the Screening Information Request (SIR) includes “Insurance--Immunity from Tort Liability,” and the successful offeror is partially immune from tort liability as a State agency or as a charitable institution, add the following paragraph (h) to the basic clause





(h) Notwithstanding paragraphs (a) and (c) of this clause--





(1)  The Federal Aviation Administration does not assume any liability to third persons, nor will the Federal Aviation Administration reimburse the Contractor for its liability to third persons, with respect to loss due to death, bodily injury, or damage to property resulting in any way from the performance of this contract or any subcontract under this contract; and 





(2)  The Contractor need not provide or maintain insurance coverage as required by paragraph (a) of this clause; provided, that the Contractor may obtain any insurance coverage deemed necessary, subject to approval by the Contracting Officer as to form, amount, and duration.  The Contractor shall be reimbursed for the cost of such insurance and, to the extent provided in paragraph (c) of this clause, for liabilities to third persons for which the Contractor has obtained  insurance coverage as provided in this paragraph, but for which such coverage is insufficient in amount





Alternate II





If the Screening Information Request (SIR) includes Insurance--Immunity from Tort Liability, and the offeror is totally immune from tort liability as a State agency or as a charitable institution, substitute the following paragraphs (a) and (b) for paragraphs (a) through (g) of the basic clause:





(a)  The Federal Aviation Administration does not assume any liability to third persons, nor will the Federal Aviation Administration reimburse the Contractor for its liability to third persons, with respect to loss due to death, bodily injury, or damage to property resulting in any way from the performance of this contract or any subcontract under this contract.





(b)  If any suit or action is filed, or if any claim is made against the Contractor, the cost and expense of which may be  reimbursable to the Contractor under this contract, the Contractor shall immediately notify the Contracting Officer and promptly furnish copies of all pertinent papers received by the Contractor.  The Contractor shall, if required by the Federal Aviation Administration, authorize Federal Aviation Administration representatives to settle or defend the claim and to represent the Contractor in or take charge of any litigation.  The Contractor may, at its own expense, be associated with the Federal Aviation Administration representatives in any such claim or litigation.





3.4.1-12  Insurance


INSURANCE (APRIL 1996)





(a)  During the term of this contract and any extension, the contractor must maintain at its own expense the insurance required by this clause.  Insurance companies must be acceptable to the Federal Aviation Administration.  Policies must include all terms and provisions required by the Federal Aviation Administration.





(b)  The contractor must maintain and furnish evidence of workers’ compensation, employers’ liability insurance, and the following general public liability and automobile liability insurance:





�
Bodily Injury Property Damage�
�
�
�
General Liability $100,000 per person* Per occurrence (as set forth in the “Schedule”)�
�
�
�
$500,000 per accident* Aggregate 


(as set forth in the “Schedule”)�
�
�
�
Automobile Liability $100,000 per person* $10,000 per occurrence�
�
�
�
$500,000 per accident* $10,000 aggregate*�
�
�



(c)  Each policy must include substantially the following provision:





“It is a condition of this policy that the company furnish written notice to the U.S. Federal Aviation Administration 30 days in advance of the effective date of any reduction in or cancellation of this policy.”





(d)  The contractor must furnish a certificate of insurance or, if required by the Contracting Officer, true copies of liability policies and manually countersigned endorsements of any changes.  Insurance must be effective, and evidence of acceptable insurance furnished, before beginning performance under this contract.  Evidence of renewal must be furnished not later than five days before a policy expires.





(e)  The maintenance of insurance coverage as required by this clause is a continuing obligation, and the lapse or termination of insurance coverage without replacement coverage being obtained will be grounds for termination for default.





*Unless modified in the “Schedule”





3.4.1-13  Errors and Omissions


ERRORS AND OMISSIONS (APRIL 1996)





(a)  The contractor warrants that it is insured for $200,000 (unless another  amount is set forth in the “Schedule”) for errors and omissions per claim in an amount in excess of the minimum set forth in the “Schedule” in the performance of this contract.





(b)  Unless the contractor’s policy is prepaid, noncancelable, and issued for a period at least equal to the term of this contract on an occurrence basis, the contractor must have the policy amended to include substantially the following provision:





“It is a condition of this policy that the company furnish written notice to the U.S. Federal Aviation Administration 30 days in advance of the effective date of any reduction in or cancellation of this policy.”





(c)  The contractor must furnish a certificate of insurance or, if required by the Contracting Officer, true copies of liability policies and manually countersigned endorsements of any changes.  Insurance must be effective, and evidence of acceptable insurance furnished, before beginning performance under this contract.  Evidence of renewal must be furnished not later than five days before a policy expires





3.4.2.  TAXES





3.4.2-1.  State of New Mexico Gross Receipts and Compensating Tax


STATE OF NEW MEXICO GROSS RECEIPTS AND COMPENSATING TAX (APRIL 1996)





(a)  Within thirty (30) days after award of this contract, the Contractor shall advise the State of New Mexico of this contract by registering with the State of New Mexico, Taxation and Revenue Department, Revenue Division, pursuant to the Tax Administration Act of the State of New Mexico and shall identify the contract number.





(b)  The Contractor shall pay the New Mexico gross receipts taxes, pursuant to the Gross Receipts and Compensating Tax Act of New Mexico, assessed against the contract fee and costs paid for performance of this contract, or of any part or portion thereof, within the State of New Mexico.  The allowability of any gross receipts taxes or local option taxes lawfully paid to the State of New Mexico by the Contractor or its subcontractors will be determined in accordance with the “Allowable Cost and Payment” clause of this contract except as provided in paragraph (d) of this clause.





(c)  The Contractor shall submit applications for Nontaxable Transaction Certificates, Form CSR-3C, to the State of New Mexico Taxation and Revenue Department, Revenue Division, P.O. Box 630, Santa Fe, New Mexico 87509.  When the Type 15 Nontaxable Transaction Certificate is issued by the Revenue Division, the Contractor shall use these certificates strictly in accordance with this contract, and the agreement between the  FAA and the New Mexico Taxation and Revenue Department.





(d)  The Contractor shall provide Type 15 Nontaxable Transaction Certificates to each vendor in New Mexico selling tangible personal property to the Contractor for use in the performance of this contract.  Failure to provide a Type 15 Nontaxable Transaction Certificate to vendors will result in the vendor's liability for the gross receipt taxes and those taxes, which are then passed on to the Contractor, shall not be reimbursable as an allowable cost by the Government.





(e)  The Contractor shall pay the New Mexico compensating user tax for any tangible personal property which is purchased pursuant to a Nontaxable Transaction Certificate if such property is not used for Federal purposes.





(f)  Out-of-state purchase of tangible personal property by the Contractor which would be otherwise subject to compensation tax shall be governed by the principles of this clause.  Accordingly, compensating tax shall be due from the contractor only if such property is not used for Federal purposes.





(g)  The FAA may receive information regarding the Contractor from the Revenue Division of the New Mexico Taxation and Revenue Department and, at the discretion of the FAA, may participate in any matters or proceedings pertaining to this clause or the above-mentioned Agreement.  This shall not preclude the Contractor from having its own representative nor does it obligate the FAA to represent its Contractor.





(h)  The Contractor agrees to insert the substance of this clause, including this paragraph (h), in each subcontract which meets these criteria is a cost reimbursement contract; tangible personal property will be a direct cost and title will vest in the FAA upon delivery to the contractor; and the contract will be for services performed in whole or in part within New Mexico.





(i)  Paragraphs (a) through (h) of this clause shall be null and void should the Agreement referred to in paragraph (c) of this clause be terminated; provided, however, that such termination shall not nullify obligations already incurred prior to the date of termination.





*Insert appropriate agency name in blanks	(End of clause)





3.4.2-2  Taxes--Cost-Reimbursement Contracts with Foreign Governments


TAXES--COST-REIMBURSEMENT CONTRACTS WITH FOREIGN GOVERNMENT'S (APRIL 1996)





(a)  Any tax or duty from which the United States Government is exempt by agreement with the Government of _______________ [insert name of the foreign government], or from which any subcontractor under this contract is exempt under the laws of ________________ [insert name of country], shall not constitute an allowable cost under this contract.





(b)  If any subcontractor obtains a foreign tax credit that reduces its Federal income tax liability under the United States Internal Revenue Code (Title 26, U.S. Code) because of the payment of any tax or duty that was reimbursed under this contract, the amount of the reduction shall be paid (not credited to the contract) to the Treasurer of the United States at the time the Federal income tax return is filed.


(End of clause)





3.4.2-3.  Taxes--Foreign Cost-Reimbursement Contracts


TAXES--FOREIGN COST-REIMBURSEMENT CONTRACTS (APRIL 1996)





(a)  Any tax or duty from which the United States Government is exempt by agreement with the Government of __________________ [insert name of the foreign government], or from which the Contractor or any subcontractor under this contract is exempt under the laws of __________________ [insert name of country], shall not constitute an allowable cost under this contract.





(b)  If the Contractor or subcontractor under this contract obtains a foreign tax credit that reduces its Federal income tax liability under the United States Internal Revenue Code (Title 26, U.S. Code) because of the payment of any tax or duty that was reimbursed under this contract, the amount of the reduction shall be paid or credited at the time of such offset to the Government of the United States as the Contracting Officer directs.	(End of clause)





3.4.2-4.  Taxes--Fixed-Price Contracts with Foreign Governments


TAXES--FIXED-PRICE CONTRACTS WITH FOREIGN GOVERNMENT (APRIL 1996)





(a)  'Contract date,' as used in this clause, means effective date of this contract, or if a modification, the effective date of the modification.





(b)  The contract price, including the prices in any subcontracts under this contract, does not include any tax or duty that the Government of the United States and the Government of _________________ [insert name of the foreign government] have agreed shall not apply to expenditures made by the United States in __________________ [insert name of country], or any tax or duty not applicable to this contract or any subcontracts under this contract, pursuant to the laws of __________________.[insert name of country].  If any such tax or duty has been included in the contract price, through error or otherwise, the contract price shall be correspondingly reduced.





(c)  If, after the contract date, the Government of the United States and the Government of ________________ [insert name of the foreign government] agree that any tax or duty included in the contract price shall not apply to expenditures by the United States in _______________ [insert name of country], the contract price shall be reduced accordingly.





(d)  No adjustment shall be made in the contract price under this clause unless the amount of the adjustment exceeds $250.


(End of clause)





3.4.2-5.  Taxes--Foreign Fixed-Price Contracts


TAXES--FOREIGN FIXED-PRICE CONTRACTS (APRIL 1996)





(a)  To the extent that this contract provides for furnishing supplies or performing services outside the United States, its possessions, and Puerto Rico, this clause applies in lieu of any “Federal, State, and Local Taxes” clause of the contract.





(b)  Definitions:





(1)  'Contract date,' as used in this clause, means the effective date of this contract, or if a modification, effective date of this modification.





(2)  'Country concerned,' as used in this clause, means any country, other than the United States, its possessions, and Puerto Rico, in which expenditures under this contract are made.





(3)  'Tax' and 'taxes,' as used in this clause, include fees and charges for doing business that are levied by the government of the country concerned or by its political subdivisions.





(4)  'All applicable taxes and duties,' as used in this clause, means all taxes and duties, in effect on the contract date, that the taxing authority is imposing and collecting on the transactions or property covered by this contract, pursuant to written ruling or regulation in effect on the contract date.





(5)  'After-imposed tax,' as used in this clause, means any new or increased tax or duty, or tax that was exempted or excluded on the contract date but whose exemption was later revoked or reduced during the contract period, other than excepted tax, on the transactions or property covered by this contract that the Contractor is required to pay or bear as the result of legislative, judicial, or administrative action taking effect after the contract date.





(6)  'After-relieved tax,' as used in this clause, means any amount of tax or duty, other than an excepted tax, that would otherwise have been payable on the transactions or property covered by this contract, but which the Contractor is not required to pay or bear, or for which the Contractor obtains a refund, as the result of legislative, judicial, or administrative action taking effect after the contract date.





(7)  'Excepted tax,' as used in this clause, means social security or other employment taxes, net income and franchise taxes, excess profits taxes, capital stock taxes, transportation taxes, unemployment compensation taxes, and property taxes.  'Excepted tax' does not include gross income taxes levied on or measured by sales or receipts from sales, property taxes assessed on completed supplies covered by this contract, or any tax assessed on the Contractor's possession of, interest in, or use of property, title to which is in the U.S. Government.





(c) Unless otherwise provided in this contract, the contract price includes all applicable taxes and duties, except taxes and duties that the Government of the United States and the government of the country concerned have agreed shall not be applicable to expenditures in such country by or on behalf of the United States.





(d)  The contract price shall be increased by the amount of any after-imposed tax or of any tax or duty specifically excluded from the contract price by a provision of this contract that the Contractor is required to pay or bear, including any interest or penalty, if the Contractor states in writing that the contract price does not include any contingency for such tax and if liability for such tax, interest, or penalty was not incurred through the Contractor's fault, negligence, or failure to follow instructions of the Contracting Officer or to comply with the provisions of paragraph (i) below.





(e)  The contract price shall be decreased by the amount of any after-relieved tax, including any interest or penalty.  The Government of the United States shall be entitled to interest received by the Contractor incident to a refund of taxes to the extent that such interest was earned after the Contractor was paid by the Government of the United States for such taxes.  The Government of the United States shall be entitled to repayment of any penalty refunded to the Contractor to the extent that the penalty was paid by the Government.





(f)  The contract price shall be decreased by the amount of any tax or duty, other than an excepted tax, that was included in the contract and that the Contractor is required to pay or bear, or does not obtain a refund of, through the Contractor's fault, negligence, or failure to follow instructions of the Contracting Officer or to comply with the provisions of paragraph (i) below.





(g)  No adjustment shall be made in the contract price under this clause unless the amount of the adjustment exceeds $250.





(h)  If the Contractor obtains a reduction in tax liability under the United States Internal Revenue Code (Title 26, U.S. Code) because of the payment of any tax or duty that either was included in the contract price or was the basis of an increase in the contract price, the amount of the reduction shall be paid or credited to the Government of the United States as the Contracting Officer directs.





(i)  The Contractor shall take all reasonable action to obtain exemption from or refund of any taxes or duties, including interest or penalty, from which the United States Government, the Contractor, any subcontractor, or the transactions or property covered by this contract are exempt under the laws of the country concerned or its political subdivisions or which the governments of the United States and of the country concerned have agreed shall not be applicable to expenditures in such country by or on behalf of the United States.





(j)  The Contractor shall promptly notify the Contracting Officer of all matters relating to taxes or duties that reasonably may be expected to result in either an increase or decrease in the contract price and shall take appropriate action as the Contracting Officer directs.  The contract price shall be equitably adjusted to cover the costs of action taken by the Contractor at the direction of the Contracting Officer, including any interest, penalty, and reasonable attorneys' fees.


(End of clause)





3.4.2-6.  Taxes--Contracts Performed in U.S. Possessions or Puerto Rico


TAXES--CONTRACTS PERFORMED IN U.S. POSSESSIONS OR PUERTO RICO (APRIL 1996)





The term 'local taxes,' as used in the “Federal, State, and Local Taxes” clause of this contract, includes taxes imposed by a possession of the United States or by Puerto Rico.	(End of clause)





3.4.2-7.  Federal, State, and Local Taxes--Fixed-Price, Noncompetitive Contract


FEDERAL, STATE, AND LOCAL TAXES--FIXED-PRICE, NONCOMPETITIVE CONTRACT (APRIL 1996)





(a)  Definitions:





(1)  'Contract date,' as used in this clause, means the effective date of this contract and, for any modification to this contract, the effective date of the modification.





(2)  'All applicable Federal, State, and local taxes and duties,' as used in this clause, means all taxes and duties, in effect on the contract date, that the taxing authority is imposing and collecting on the transactions or property covered by this contract.





(3)  'After-imposed tax,' as used in this clause, means any new or increased Federal, State, or local tax or duty, or tax that was excluded on the contract date but whose exclusion was later revoked or amount of exemption reduced during the contract period, other than an excepted tax, on the transactions or property covered by this contract that the Contractor is required to pay or bear as the result of legislative, judicial, or administrative action taking effect after the contract date.





(4)  'After-relieved tax,' as used in this clause, means any amount of Federal, State, or local tax or duty, other than an excepted tax, that would otherwise have been payable on the transactions or property covered by this contract, but which the Contractor is not required to pay or bear, or for which the Contractor obtains a refund or drawback, as the result of legislative, judicial, or administrative action taking effect after the contract date.





(5)  'Excepted tax,' as used in this clause, means social security or other employment taxes, net income and franchise taxes, excess profits taxes, capital stock taxes, transportation taxes, unemployment compensation taxes, and property taxes.  'Excepted tax' does not include gross income taxes levied on or measured by sales or receipts from sales, property taxes assessed on completed supplies covered by this contract, or any tax assessed on the Contractor's possession of, interest in, or use of property, title to which is in the Government.





(b)  Unless otherwise provided in this contract, the contract price includes all applicable Federal, State, and local taxes and duties.





(c)  The contract price shall be increased by the amount of any after-imposed tax, or of any tax or duty specifically excluded from the contract price by a term or condition of this contract that the Contractor is required to pay or bear, including any interest or penalty, if the Contractor states in writing that the contract price does not include any contingency for such tax and if liability for such tax, interest, or penalty was not incurred through the Contractor's fault, negligence, or failure to follow instructions of the Contracting Officer.





(d)  The contract price shall be decreased by the amount of any after-relieved tax.  The Government shall be entitled to interest received by the Contractor incident to a refund of taxes to the extent that such interest was carried after the Contractor was paid by the Government for such taxes.  The Government shall be entitled to repayment of any penalty refunded to the Contractor to the extent that the penalty was paid by the Government.





(e)  The contract price shall be decreased by the amount of any Federal, State, or local tax, other than an excepted tax, that was included in the contract price and that the Contractor is required to pay or bear, or does not obtain a refund of, through the Contractor's fault, negligence, or failure to follow instructions of the Contracting Officer.





(f)  No adjustment shall be made in the contract price under this clause unless the amount of the adjustment exceeds $250.





(g)  The Contractor shall promptly notify the Contracting Officer of all matters relating to Federal, State, and local taxes and duties that reasonably may be expected to result in either an increase or decrease in the contract price and shall take appropriate action as the Contracting Officer directs.  The contract price shall be equitably adjusted to cover the costs of action taken by the Contractor at the direction of the Contracting Officer, including any interest, penalty, and reasonable attorneys' fees.





(h)  The Government shall furnish evidence appropriate to establish exemption from any Federal, State, or local tax when (1) the Contractor requests such exemption and states in writing that it applies to a tax excluded from the contract price and (2) a reasonable basis exists to sustain the exemption.


(End of clause)





3.4.2-8.  Federal, State, and Local Taxes


FEDERAL, STATE, AND LOCAL TAXES--FIXED PRICE CONTRACT (APRIL 1996)





(a)  Definitions:





(1)  'Contract date,' as used in this clause, means the effective date of this contract or modification.





(2)  'All applicable Federal, State, and local taxes and duties,' as used in this clause, means all taxes and duties, in effect on the contract date, that the taxing authority is imposing and collecting on the transactions or property covered by this contract.





(3)  'After-imposed Federal tax,' as used in this clause, means any new or increased Federal excise tax or duty, or tax that was exempted or excluded on the contract date but whose exemption was later revoked or reduced during the contract period, on the transactions or property covered by this contract that the Contractor is required to pay or bear as the result of legislative, judicial, or administrative action taking effect after the contract date.  It does not include social security tax or other employment taxes.





(4)  'After-relieved Federal tax,' as used in this clause, means any amount of Federal excise tax or duty, except social security or other employment taxes, that would otherwise have been payable on the transactions or property covered by this contract, but which the Contractor is not required to pay or bear, or for which the Contractor obtains a refund or drawback, as the result of legislative, judicial, or administrative action taking effect after the contract date.





(b)  The contract price includes all applicable Federal, State, and local taxes and duties.





(c)  The contract price shall be increased by the amount of any after-imposed Federal tax, provided the Contractor warrants in writing that no amount for such newly imposed Federal excise tax or duty or rate increase was included in the contract price, as a contingency reserve or otherwise.





(d)  The contract price shall be decreased by the amount of any after-relieved Federal tax.





(e)  The contract price shall be decreased by the amount of any Federal excise tax or duty, except social security or other employment taxes, that the Contractor is required to pay or bear, or does not obtain a refund of, through the Contractor's fault, negligence, or failure to follow instructions of the Contracting Officer.





(f)  No adjustment shall be made in the contract price under this clause unless the amount of the adjustment exceeds $250.





(g)  The Contractor shall promptly notify the Contracting Officer of all matters relating to any Federal excise tax or duty that reasonably may be expected to result in either an increase or decrease in the contract price and shall take appropriate action as the Contracting Officer directs.





(h)  The Government shall, without liability, furnish evidence appropriate to establish exemption from any State, or local tax when the Contractor requests such evidence and a reasonable basis exists to sustain the exemption.


(End of clause)





3.4.2-9.  North Carolina State and Local Sales and Use Tax--Construction Contracts


NORTH CAROLINA STATE AND LOCAL SALES AND USE TAX--CONSTRUCTION CONTRACTS (APRIL 1996)





(a)  'Materials,' as used in this clause, means building materials, supplies, fixtures, and equipment that become a part of or are annexed to any building or structure erected, altered, or repaired under this contract.





(b)  If this is a fixed-price contract, the contract price includes North Carolina State and local sales and use taxes to be paid on materials, notwithstanding any other provision of this contract.  If this is a cost-reimbursement contract, any North Carolina State and local sales and use taxes paid by the Contractor on materials shall constitute an allowable cost under this contract.





(c)  At the time specified in paragraph (d) below, the Contractor shall furnish the Contracting Officer certified statements setting forth the cost of the materials purchased from each vendor and the amount of North Carolina State and local sales and use taxes paid.  In the event the Contractor makes several purchases from the same vendor, the certified statement shall indicate the invoice numbers, the inclusive dates of the invoices, the total amount of the invoices, and the North Carolina State and local sales and use taxes paid.  The statement shall also include the cost of any tangible personal property withdrawn from the Contractor's warehouse stock and the amount of North Carolina State and local sales or use tax paid on this property by the Contractor.  Any local sales or use taxes included in the Contractor's statements must be shown separately from the State sales or use taxes.  The Contractor shall furnish any additional information the Commissioner of Revenue of the State of North Carolina may require to substantiate a refund claim for sales or use taxes.  The Contractor shall also obtain and furnish to the Contracting Officer similar certified statements by its subcontractors.





(d)  If this contract is completed before the next October 1, the certified statements to be furnished pursuant to paragraph (c) above shall be submitted within 60 days after completion.  If this contract is not completed before the next October 1, the certified statements shall be submitted on or before November 30 of each year and shall cover taxes paid during the 12�month period that ended the preceding September 30.





(e)  The certified statements to be furnished pursuant to paragraph (c) above shall be in the following form:





I hereby certify that during the period __________ to _________ [insert dates], _________ [insert name of Contractor or subcontractor] paid North Carolina State and local sales and use taxes aggregating $ ______ (State) and $ _____ (local), with respect to building materials, supplies, fixtures, and equipment that have become a part of or annexed to a building or structure erected, altered, or repaired by .  __________ [insert name of Contractor or subcontractor] for the United States of America, and that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each vendor, the North Carolina State and local sales and use taxes paid on the property (shown separately), and the cost of property withdrawn from warehouse stock and North Carolina State and local sales or use taxes paid on this property are as set forth in the attachments.	(End of clause)





3.4.2-10.  State and Local Taxes - Indefinite Delivery Contracts for Leased Equipment


STATE AND LOCAL TAXES--INDEFINITE DELIVERY CONTRACTS FOR LEASED EQUIPMENT (APRIL 1996)





Notwithstanding the terms of the “Federal, State, and Local Taxes” clause, the contract price excludes all State and local taxes levied on or measured by the contract or sales price of the services or completed supplies furnished under this contract.  The Contractor shall state separately on its invoices taxes excluded from the contract price, and the Government agrees either to pay the amount of the taxes to the Contractor or provide evidence necessary to sustain an exemption.


(End of clause) 
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