3.6.1.  SMALL BUSINESS UTILIZATION PROGRAM





3.6.1-1  Notice of Total Small Business Set-Aside


NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE (APRIL 1996)





(a)  Definition.  Small business concern, as used in this clause, means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and qualified as a small business under the standard industrial classification size standards in thisScreening Information Request (SIR). 





(b)  General.





(1)  Information and/or offers are requested only from small business concerns.  Information and/or offers received from concerns that are not small business concerns shall be considered nonresponsive and will be rejected.





(2)  Any award resulting from this SIR will be made to a small business concern.





(c)  Agreement.  A manufacturer or regular dealer submitting information and/or an offer in its own name agrees to furnish, in performing the contract, only end items manufactured or produced by small business concerns inside the United States, its territories and possessions, the Commonwealth of Puerto Rico, the Trust Territory of the Pacific Islands, or the District of Columbia.  However, this requirement does not apply in connection with construction or service contracts.


(End of clause)





3.6.1-2  Notice of Very Small Business Set-Aside


NOTICE OF VERY SMALL BUSINESS SET-ASIDE (APRIL 1996)





(a)  Definition.  “Very small business concern,” as used in this clause, means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and that has been in operation for less than five years and whose size is no greater than 50 percent of the numerical size standard applicable to the standard industrial classification code assigned to a contracting opportunity.





(b)  General.





(1)  Information and/or offers under this acquisition are requested from very small business concerns only.  Information and/or offers that are not from a very small business shall not be considered and shall be rejected.





(2)  Any award resulting from this SIR will be made to a small business concern.





(c)  Agreement.  A manufacturer or regular dealer submitting information and/or an offer in its own name agrees to furnish, in performing the contract, only end items manufactured or produced by very small business concerns inside the United States, its territories and possessions, the Commonwealth of Puerto Rico, the Trust Territory of the Pacific Islands, or the District of Columbia.  However, this requirement does not apply in connection with construction or service contracts.


(End of clause)





3.6.1-3  Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns


UTILIZATION OF SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL BUSINESS CONCERNS (APRIL 1996)





(a)  It is the policy of the Federal Aviation Administration that small business concerns and small business concerns owned and controlled by socially and economically disadvantaged individuals shall be provided reasonable opportunities to participate in performing contracts it lets, including contracts and subcontracts for subsystems, assemblies, components, and related services for major systems.  It is further the policy of the United States that its prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the terms of their subcontracts with small business concerns and small business concerns owned and controlled by socially and economically disadvantaged individuals.





(b)  The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the fullest extent consistent with efficient contract performance.  The Contractor further agrees to cooperate in any studies or surveys as may be conducted by the FAA as may be necessary to determine the extent of the Contractor's compliance with this clause.





(c)  The term small business concern owned and controlled by socially and economically disadvantaged individuals shall mean a small business concern 





(1)  Which is at least 51 percent unconditionally owned by one or more socially and economically disadvantaged individuals; or, in the case of any publicly owned business, at least 51 per centum of the stock of which is unconditionally owned by one or more socially and economically disadvantaged individuals; and 





(2)  Whose management and daily business operations are controlled by one or more of such individuals. 





(3)  This term also means a small business concern that is at least 51 percent unconditionally owned by an economically disadvantaged Indian tribe or Native Hawaiian Organization, or a publicly owned business having at least 51 percent of its stock unconditionally owned by one of these entities which has its management and daily business controlled by members of an economically disadvantaged Indian tribe or Native Hawaiian Organization.  The Contractor shall presume that socially and economically disadvantaged individuals include Black Americans, Hispanic Americans, Native Americans, Asian- Pacific Americans, Subcontinent Asian Americans, and other minorities, or any other individual found to be disadvantaged by the FAA.  The Contractor shall presume that socially and economically disadvantaged entities also include Indian Tribes and Native Hawaiian Organizations.





(d)  The term ``small business concern owned and controlled by women'' shall mean a small business concern:





(1)  Which is at least 51 percent owned by one or more women, or, in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and 





(2)  Whose management and daily business operations are controlled by one or more women; and





(e)  Contractors acting in good faith may rely on written representations by their subcontractors regarding their status as a small business concern, a small business concern owned and controlled by socially and economically disadvantaged individuals or a small business concern owned and controlled by women. 


(End of clause)





3.6.1-4  Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan


SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL BUSINESS SUBCONTRACTING PLAN (APRIL 1996)





(a)  This clause does not apply to small business concerns.





(b)  Definitions:  





(1)  Commercial product, as used in this clause, means a product in regular production that is sold in substantial quantities to the general public and/or industry at established catalog or market prices.  It also means a product which, in the opinion of the Contracting Officer, differs only insignificantly from the Contractor's commercial product.





(2)  Subcontract, as used in this clause, means any agreement (other than one involving an employer-employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling for supplies or services required for performance of the contract or subcontract.





(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting plan, where applicable, which separately addresses subcontracting with small business concerns, with small disadvantaged business concerns and with women-owned small business concerns.  If the offeror is submitting an individual contract plan, the plan must separately address subcontracting with small business concerns, small disadvantaged business concerns, and women-owned small business concerns with a separate part for the basic contract and separate parts for each option (if any).  The plan shall be included in and made a part of the resultant contract.  The subcontracting plan shall be negotiated within the time specified by the Contracting Officer.  Failure to submit and negotiate the subcontracting plan shall make the offeror ineligible for award of a contract.





(d)  The offeror's subcontracting plan shall include the following:





(1)  Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of small business concerns, small disadvantaged business concerns and women-owned small business concerns as subcontractors.  The offeror shall include all subcontracts that contribute to contract performance, and may include a proportionate share of products and services that are normally allocated as indirect costs.





(2)  A statement of--





(i)  Total dollars planned to be subcontracted;





(ii)  Total dollars planned to be subcontracted to small business concerns;





(iii)  Total dollars planned to be subcontracted to small disadvantaged business concerns; and





(iv)  Total dollars planned to be subcontracted to women-owned small business concerns.





(3)  A description of the principal types of supplies and services to be subcontracted, and an identification of the types planned for subcontracting to (i) small business concerns, (ii) small disadvantaged business concerns and (iii) women-owned small business concerns.





(4)  A description of the method used to develop the subcontracting goals in paragraph (d)(1) of this clause.





(5)  A description of the method used to identify potential sources for solicitation purposes (e.g., existing company source lists, the Procurement Automated Source System (PASS) of the Small Business Administration, the National Minority Purchasing Council Vendor Information Service, the Research and Information Division of the Minority Business Development Agency in the Department of Commerce, or small, small disadvantaged and women- owned small business concerns trade associations).  A firm may rely on the information contained in PASS as an accurate representation of a concern's size and ownership characteristics for purposes of maintaining a small business source list.  A firm may rely on PASS as its small business source list.  Use of the PASS as its source list does not relieve a firm of its responsibilities (e.g., outreach, assistance, counseling, publicizing subcontracting opportunities) in this clause.





(6)  A statement as to whether or not the offeror included indirect costs in establishing subcontracting goals, and a description of the method used to determine the proportionate share of indirect costs to be incurred with (i) small business concerns, (ii) small disadvantaged business concerns, and (iii) women-owned small business concerns.





(7)  The name of the individual employed by the offeror who will administer the offeror's subcontracting program, and a description of the duties of the individual.





(8)  A description of the efforts the offeror will make to assure that small, small disadvantaged and women-owned small business concerns have an equitable opportunity to compete for subcontracts.





(9)  Assurances that the offeror will include the clause in this contract titled ``Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns'' in all subcontracts that offer further subcontracting opportunities, and that the offeror will require all subcontractors (except small business concerns) who receive subcontracts in excess of $5,000,000 ($1,000,000 for construction of any public facility) to adopt a plan similar to the plan agreed to by the offeror.





(10)  Assurances that the offeror will 





(i)  Cooperate in any studies or surveys as may be required, 





(ii)  Submit periodic reports in order to allow the Government to determine the extent of compliance by the offeror with the subcontracting plan, 





(iii)  Submit Standard Form (SF) 294, Subcontracting Report for Individual Contracts, and/or SF 295, Summary Subcontract Report, in accordance with the instructions on the forms, and (iv) ensure that its subcontractors agree to submit Standard Forms 294 and 295.





(11)  A recitation of the types of records the offeror will maintain to demonstrate procedures that have been adopted to comply with the requirements and goals in the plan, including establishing source lists; and a description of its efforts to locate small, small disadvantaged and women-owned small business concerns and award subcontracts to them.  The records shall include at least the following (on a plant-wide or company-wide basis, unless otherwise indicated):





(i)  Source lists (e.g., PASS), guides, and other data that identify small, small disadvantaged and women-owned small business concerns.





(ii)  Organizations contacted in an attempt to locate sources that are small, small disadvantaged or women-owned small business concerns.





(iii)  Records on each subcontract solicitation resulting in an award of more than $100,000, indicating 





(A)  Whether small business concerns were solicited and if not, why not, 





(B)  Whether small disadvantaged business concerns were solicited and if not, why not, 





(C)  Whether women-owned small business concerns were solicited and if not, why not, and 





(D)  If applicable, the reason award was not made to a small business concern.





(iv)  Records of any outreach efforts to contact 





(A)  Trade associations, 





(B)  Business development organizations, and 





(C)  Conferences and trade fairs to locate small, small disadvantaged and women-owned small business sources.





(v)  Records of internal guidance and encouragement provided to buyers through 





(A)  Workshops, seminars, training, etc., and 





(B)  Monitoring performance to evaluate compliance with the program's requirements.





(vi)  On a contract-by-contract basis, records to support award data submitted by the offeror to the Government, including the name, address, and business size of each subcontractor.  Contractors having company or division-wide annual plans need not comply with this requirement.





(e)  In order to effectively implement this plan to the extent consistent with efficient contract performance, the Contractor shall perform the following functions:





(1)  Assist small, small disadvantaged and women-owned small business concerns by arranging solicitations, time for the preparation of bids, quantities, specifications, and delivery schedules so as to facilitate the participation by such concerns.  Where the contractor's lists of potential small, small disadvantaged and women-owned small business subcontractors are excessively long, reasonable effort shall be made to give all such small business concerns an opportunity to compete over a period of time.





(2)  Provide adequate and timely consideration of the potentialities of small, small disadvantaged and women-owned small business concerns in all ``make-or-buy'' decisions.





(3)  Counsel and discuss subcontracting opportunities with representatives of small, small disadvantaged and women-owned small business firms.





(4)  Provide notice to subcontractors concerning penalties and remedies for misrepresentations of business status as small, small disadvantaged or women-owned small business for the purpose of obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's subcontracting plan.





(f)  A master subcontracting plan on a plant or division-wide basis which contains all the elements required by (d) above, except goals, may be incorporated by reference as a part of the subcontracting plan required of the offeror by this clause; provided:





(1)  The master plan has been approved, 





(2)  The offeror provides copies of the approved master plan and evidence of its approval to the Contracting Officer, and 





(3)  Goals and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the requirements of this contract are set forth in the individual subcontracting plan.





(g) (1) If a commercial product is offered, the subcontracting plan required by this clause may relate to the offeror's production generally, for both commercial and noncommercial products, rather than solely to the Government contract.  In these cases, the offeror shall, with the concurrence of the Contracting Officer, submit one company-wide or division-wide annual plan.





(2)  The annual plan shall be reviewed for approval by the agency awarding the offeror its first prime contract requiring a subcontracting plan during the fiscal year, or by an agency satisfactory to the Contracting Officer.





(3)  The approved plan shall remain in effect during the offeror's fiscal year for all of the offeror's commercial products.





(h)  Prior compliance of the offeror with other such subcontracting plans under previous contracts will be considered by the Contracting Officer in determining the responsibility of the offeror for award of the contract.





(i)  The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this contract titled “Utilization Of Small, Small Disadvantaged and Women-Owned Small Business Concerns,” or (2) an approved plan required by this clause, shall be a material breach of the contract. 	(End of clause)





3.6.1-5 RESERVED








3.6.1-6  Liquidated Damages--Subcontracting Plan


LIQUIDATED DAMAGES-SUBCONTRACTING PLAN (APRIL 1996)





(a)  Failure to make a good faith effort to comply with the subcontracting plan, as used in this clause, means a willful or intentional failure to perform in accordance with the requirements of the subcontracting plan approved under the clause in this contract titled “Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan,” or willful or intentional action to frustrate the plan.





(b)  If, at contract completion, or in the case of a commercial product plan, at the close of the fiscal year for which the plan is applicable, the Contractor has failed to meet its subcontracting goals and the Contracting Officer decides in accordance with paragraph (c) of this clause that the Contractor failed to make a good faith effort to comply with its subcontracting plan, established in accordance with the clause in this contract titled “Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan,” the Contractor shall pay the Government liquidated damages in an amount stated.  The amount of damages attributable to the Contractor's failure to comply shall be an amount equal to the actual dollar amount by which the Contractor failed to achieve each subcontract goal or, in the case of a commercial products plan, that portion of the dollar amount allocable to Government contracts by which the Contractor failed to achieve each subcontract goal.





(c)  Before the Contracting Officer makes a final decision that the Contractor has failed to make such good faith effort, the Contracting Officer shall give the Contractor written notice specifying the failure and permitting the Contractor to demonstrate what good faith efforts have been made.  Failure to respond to the notice may be taken as an admission that no valid explanation exists.  If, after consideration of all the pertinent data, the Contracting Officer finds that the Contractor failed to make a good faith effort to comply with the subcontracting plan, the Contracting Officer shall issue a final decision to that effect and require that the Contractor pay the Government liquidated damages as provided in paragraph (b) of this clause.





(d)  With respect to commercial product plans; i.e., company- wide or division-wide subcontracting plans approved under paragraph (g) of the clause in this contract titled “Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan,” the Contracting Officer of the agency that originally approved the plan will exercise the functions of the Contracting Officer under this clause on behalf of all agencies that awarded contracts covered by that commercial product plan.





(e)  The Contractor shall have the right of appeal from any final decision of the Contracting Officer.





(f)  Liquidated damages shall be in addition to any other remedies that the Government may have.  


(End of clause)





3.6.1-7  Limitations on Subcontracting


LIMITATIONS ON SUBCONTRACTING (APRIL 1996)





(a)  By submission of an offer and execution of a contract, the Offeror/Contractor agrees that in performance of the contract in the case of a contract for --





(1)  Services (except construction).  At least 50 percent of the cost of contract performance incurred for personnel shall be expended for employees of the prime contractor.





(2)  Supplies (other than procurements from a regular dealer in such supplies).  The prime contractor shall perform work for at least 50 percent of the cost of manufacturing the supplies, not including the cost of materials.





(3)  General construction.  The prime contractor shall perform at least 15 percent of the cost of the contract, not including the cost of materials, with its own employees.





(4)  Construction by special trade contractors.  The prime contractor shall perform at least 25 percent of the cost of the contract, not including the cost of materials, with its own employees.





Compute small business subcontracting labor cost percentages as follows:
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To calculate the subcontracting percentage, first add Direct Labor and Allowable Overhead and enter the figures for the contractor in space (A) and for the subcontractor (if available)* in space (B).





Next, calculate Labor G & A by multiplying the G & A rate by the subtotal figure in space (A).  Calculate subcontractor Labor G & A by multiplying the subcontractor’s G & A rate by figure (B).  Add the Labor G & A to the Subtotal and record that figure in the spaces for Total Labor Costs (C) and (D).





Now, using the formula  (D)�symbol 47 \f "Symbol" \s 9�(C) + (D), calculate the subcontracting labor cost percentage.





* You need to be comparing as like figures as possible; therefore, if you have a breakdown of the subcontractor’s costs, use it in the formulation above.  If you do not have a breakdown of the subcontractors’ costs, you should use the Total Subcontracting Amount for item (D), though you should still breakdown the contractor’s costs.
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