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SECTIONS EDITED:

Procurement Guidance:

T3.2.2.7 - Contractor Qualifications

Contractor Qualifications

Section 3 : Debarment and Suspension [Old Content][New Content] [RedLine Content]

SECTIONS EDITED:

Section 3 : Debarment and Suspension
Old Content: Procurement Guidance:
T3.2.2.7 - Contractor Qualifications
Contractor Qualifications
Section 3 : Debarment and Suspension

a. General.

(1) Debarment and suspension are discretionary actions that are appropriate means to
implement FAA policy and should be undertaken only to protect the interest of

FAA. Contractors debarred, suspended, or proposed for debarment are excluded from
receiving contracts. FAA will not solicit offers from, award contracts to, consent to
subcontracts, or conduct business with contractors that are debarred, suspended, or
proposed for debarment:

(@) In their individual capacities;
(b) As agents or representatives of other contractors; or
(c) As sureties on FAA contracts.

(2) Compelling Exception. The FAA will not conduct business with contractors that are
debarred, suspended, or proposed for debarment, unless the Administrator, or designee,
determines that there is a compelling reason for such action.

(3) Debarring/Suspending Official. The Administrator is both the debarring official and
the suspending official. However, the Administrator may authorize individuals to act as
the debarring or suspending official. The debarring or suspending official is the only
individual with the authority to make debarment or suspension decisions.

(4) Effect on Divisions/Affiliates. Suspension or debarment applies to all divisions or
other organizational elements of the contractor, unless the suspension or debarment
decision is limited by its terms to specific divisions, organizational elements, or
commodities. The debarring and suspending official(s) may also extend the debarment
decision to include any affiliates of the contractor if they are:

(a) Specifically named,;
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(b) Given written notice of the proposed debarment; and
(c) Given written notice of an opportunity to respond.

(5) Continuation of Current Contracts. Contractors debarred, suspended or proposed for
debarment may continue to perform current contracts or subcontracts, unless the
Administrator or designee determines otherwise. However, FAA should not renew or
extend the current contract period, or consent to subcontracts, with contractors debarred,
suspended, or proposed for debarment unless the Administrator, or designee, determines
that there are compelling reasons for renewal or extension.

(6) Ineligible Based on Statute or Regulation. Contractors declared ineligible on the basis
of statutory or other regulatory procedures are excluded from receiving contracts and, if
applicable, subcontracts under the conditions and for the periods set forth in the statute or
regulation.

(7) Initiating the Debarment/Suspension Action. When the CO, or requisitioner/program
official, determines that cause for debarment or suspension may exist, the information
together with any supporting documentation should be provided to the Assistant Chief
Counsel for the Procurement Legal Division (AGC-500). AGC-500 will appoint a
debarment/suspension officer to investigate whether cause for debarment or suspension
exists.
(8) The Administrative Record. The debarment officer will assemble the Administrative
Record, which is a consolidated set of records, information, and documentation that
clearly demonstrates the basis for the debarment or suspension and the events and actions
taken throughout the entire process such as:

(a) Cause for debarment or suspension;

(b) Notice of proposal to debar/suspend;

(c) Contractor’s responses, arguments, disputes;

(d) Consideration given to contractor’s responses;

(e) Resolution of contractor’s comments or disputes, etc.;

(f) Findings of fact;

(9) Other communications with the contractor;

(h) Final report and recommendation to the Debarring Official/Suspending
Official;

(i) Debarring/Suspension Official determinations;

FAST Version 04/2010
CR 10-34

p. 3



(1) Final notice to the contractor/affiliate; and

(K) Notice to the General Services Administration (GSA) regarding the
debarment/suspension (see Notices to GSA and EPLS below). The notice should
include the FAA- accepted acronym - "DOT-FAA".

(9) Scope of Debarment/Suspension.

(a) Fraudulent, criminal, or other seriously improper conduct of any officer,
director, shareholder, partner, employee, or other individual associated with a
contractor may be imputed to the contractor when the conduct occurred in
connection with the individual's performance of duties for or on behalf of the
contractor, or with the contractor's knowledge, approval, or acquiescence. The
contractor's acceptance of the benefits derived from the conduct should be
considered as evidence of such knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other seriously improper conduct of a contractor
may be imputed to any officer, director, shareholder, partner, employee, or other
individual associated with the contractor who participated in, knew of, or had
reason to know of the contractor's conduct.

(c) The fraudulent criminal, or other seriously improper, conduct of one
contractor participating in a joint venture or similar arrangement may be imputed
to other participating contractors if the conduct occurred for or on behalf of the
joint venture or similar arrangement, or with the knowledge, approval, or
acquiescence of these contractors. Acceptance of the benefits derived from the
conduct must be evidence of such knowledge, approval, or acquiescence.

b. Debarment.

(1) Causes for Debarment. The debarring official may debar a contractor based upon the
following:

(@) Conviction of or civil judgment for:
(i) Commission of fraud or a criminal offense in connection with:
(A) Obtaining;
(B) Attempting to obtain; or
(C) Performing a public contract or subcontract;

(ii) Violation of Federal or State antitrust statutes relating to the
submission of offers;
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(i) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, or receiving
stolen property;

(iv) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or
shipped to the United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub. L. 102-558);
or

(v) Commission of any other offense indicating a lack of business integrity
or business honesty that seriously and directly affects the present
responsibility of a Government contractor or subcontractor.

(b) A preponderance of the evidence for the following:

(i) Violation of the terms of a Government contract or subcontract so
serious as to justify debarment, such as:

(A) Willful failure to perform in accordance with the terms of one
or more contracts; or

(B) A history of failure to perform, or of unsatisfactory
performance of, one or more contracts.

(i) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690),
as indicated by:

(A) Failure to comply with the requirements of AMS Clause 3.6.3-
16, Drug Free Workplace; or

(B) Such a number of contractor employees convicted of violations
of criminal drug statutes occurring in the workplace as to indicate
that the contractor has failed to make a good faith effort to provide
a drug-free workplace.

(iii) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or

shipped to the United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub. L. 102-558)).

(iv) Commission of an unfair trade practice as defined herein (see also
Section 201 of the Defense Production Act (Pub. L. 102-558)).

(c) A determination by the Attorney General of the United States, or designee,
that the contractor is not in compliance with Immigration and Nationality Act
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employment provisions (see Executive Order 12989). The Attorney General's
determination is not reviewable in the debarment proceedings.

(d) Any other cause of so serious or compelling a nature that it affects the present
responsibility of a Government contractor or subcontractor.

(2) Debarment Procedure

(a) Notice Of Proposed Debarment. If after review of the record and any
additional investigation, the debarring official determines that there is sufficient
cause for debarment, the debarring official must issue a Notice of Proposed
Debarment to the contractor and any specifically named affiliates. The notice
should be mailed by certified mail, return receipt requested, stating that
debarment is being considered. The notice should also state:

(i) The specific name the firm and any affiliate being considered for
debarment;

(i) That debarment is being considered;

(iii) The reasons for the proposed debarment in terms sufficient to put the
contractor on notice of the conduct or transaction(s) upon which it is
based,

(iv) The cause(s) relied upon under Section 3.b, Debarment;

(v) That within 30 days after receipt of the notice, the contractor may
submit, in person, in writing, or through a representative, information and
argument in opposition to the proposed debarment, including any
additional specific information that raises a genuine dispute over the
material facts;

(vi) The FAA’s process for completing the debarment proceeding;

(vii) The effect of the issuance of the notice of proposed debarment on the
contractor; and

(viii) The effect of debarment on the contractor and any affiliates.
(b) Contractor’s Response to the Notice of Proposed Debarment. The contractor’s
response will be reviewed to identify issues that could affect the outcome and

merit further exploration.

(c) Mitigating Factors. The existence of a cause for debarment does not require
that the contractor be debarred. The debarring official may consider the following
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mitigating factors, none of which is by itself dispositive, in determining whether
or not to debar a contractor:

(i) Whether the contractor had effective standards of conduct and internal
control systems in place at the time of the activity which constitutes cause
for debarment, or had adopted such procedures prior to any Government
investigation of the activity cited as a cause for debarment.

(if) Whether the contractor brought the activity cited as a cause for
debarment to the attention of the appropriate Government agency in a
timely manner.

(iii) Whether the contractor has fully investigated the circumstances
surrounding the cause for debarment and, if so, made the result of the
investigation available to the debarring official.

(iv) Whether the contractor cooperated fully with Government agencies
during the investigation and any court or administrative action.

(v) Whether the contractor has paid or has agreed to pay all criminal,
civil, and administrative liability for the improper activity, including any
investigative or administrative costs incurred by the Government, and has
made or agreed to make full restitution.

(vi) Whether the contractor has taken appropriate disciplinary action
against the individuals responsible for the activity which constitutes cause
for debarment.

(vii) Whether the contractor has implemented or agreed to implement
remedial measures, including any identified by the Government.

(viii) Whether the contractor has instituted or agreed to institute new or
revised review and control procedures and ethics training programs.

(ix) Whether the contractor has had adequate time to eliminate the
circumstances within the contractor's organization that led to the cause for
debarment.

(x) Whether the contractor's management recognizes and understands the
seriousness of the misconduct giving rise to the cause for debarment and
has implemented programs to prevent recurrence.

(d) Debarring Official’s Decision.

(i) Actions Based Upon a Conviction or Civil Judgment or Without
Genuine Dispute Over Material Facts. In this type of action, the debarring
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official will consider the information in the administrative record,
including any submission made by the contractor. If no suspension is in
effect, the debarring official should make the decision within 30 working
days after receipt of any information and argument submitted by the
contractor, or within a reasonable time thereafter.

(if) Actions Not Based Upon a Conviction or Civil Judgment. Where the
proposed debarment is not based upon a conviction, civil judgment, or
indictment, or the contractor's response to the Notice of Proposed
Debarment raises a genuine dispute over facts material to the proposed
debarment, the Debarring Official may, upon the request of a contractor:

(A) Provide the contractor an opportunity to appear informally
with counsel, submit documentary evidence, present witnesses, and
confront any person the agency presents; and

(B) Make a transcribed record of the proceedings and make it
available at cost to the contractor.

(iii) Evidentiary Standard for Debarments not Based Upon Conviction or
Civil Judgment. In any action in which the proposed debarment is not
based upon a conviction or civil judgment, the cause for debarment must
be established by a preponderance of the evidence.

(iv) Demonstrating Responsibility. If a cause for debarment exists, the
contractor has the burden of demonstrating that, notwithstanding the
existence of a cause or causes for debarment, the contractor is presently
responsible to perform Government contracts.

(v) Period of Debarment.
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(A) The debarring official should consider the facts and determine
a debarment period commensurate with the seriousness of the
cause(s) and sufficient to protect the Government’s

interest. Generally, debarment should not exceed 3 years, except
that debarment for violation of the provisions of the Drug-Free
Workplace Act of 1988 may be for a period not to exceed 5

years. Debarments subject to the Immigration and Nationality Act
should not exceed one year and may be extended for additional
periods of one year if the Attorney General or designee determines
that the contractor continues to be in violation of the employment
provisions of the Immigration and Nationality Act. If suspension
precedes a debarment, the suspension period should be considered
in determining the debarment period.



(B) The debarring official may extend the period of debarment if
that official determines that extension is necessary to protect the
Government. However, a debarment may not be extended solely
on the basis on the facts and circumstances upon which the initial
debarment action was based.

(e) Notice of Debarment to Contractor/Affiliates.

(i) The debarring official will provide the contractor and each affiliate
identified for debarment/suspension with a Notice of
Debarment/Suspension by mailing the notice by certified mail, return
receipt requested. The notice will:

(A) Refer to the Notice of Proposed Debarment;
(B) Specify the reasons for debarment;

(C) State the period of suspension/debarment, including effective
dates; and

(D) Advise that the debarment is effective throughout the
executive branch of the Government unless the debarring official
determines that there are compelling reasons for the FAA to
continue to do business with the contractor.

(if) Debarment Not Imposed. If debarment is not imposed, the debarring
official will promptly notify the contractor and any affiliates involved, by
certified mail, return receipt requested.
c. Suspension.
(1) Applicability. Suspension is appropriate when the suspending official determines that
immediate action is necessary to protect the government’s interest pending the
completion of legal proceedings, or the agency investigation of the improper conduct.

(2) Causes for Suspension.

(a) The suspending official may suspend a contractor as defined herein, upon
adequate evidence, of:

(i) Commission of fraud or a criminal offense in connection with:
(A) Obtaining;

(B) Attempting to obtain; or
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(C) Performing a public contract or subcontract;

(i) Violation of Federal or State antitrust statutes relating to the
submission of offers;

(iii) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, or receiving
stolen property;

(iv) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-
690), as indicated by:

(A) Failure to comply with the requirements of the AMS Clause
3.6.3-16, Drug Free Workplace; or

(B) Such a number of contractor employees convicted of violations
of criminal drug statutes occurring in the workplace as to indicate
that the contractor has failed to make a good faith effort to provide
a drug-free workplace;

(v) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or
shipped to the United States, when the product was not made in the United
States (see section 202 of the Defense Production Act (Pub. L. 102-558));

(vi) Commission of an unfair trade practice as defined herein (see section
201 of the Defense Production Act (Pub. L. 102-558)); or

(vii) Commission of any other offense indicating a lack of business
integrity or business honesty that seriously and directly affects the present
responsibility of a Government contractor or subcontractor.

(b) Indictment for any of the causes in paragraph (a) above constitutes adequate
evidence for suspension.

(c) The suspending official may upon adequate evidence also suspend a contractor
for any other cause of so serious or compelling a nature that it affects the present
responsibility of a Government contractor or subcontractor.

(3) Suspension Procedure.

(a) Notice of Suspension. If cause for suspension exists, the suspending official
will issue a notice of suspension to the contractor and any specifically named
affiliates, if applicable. No hearing is required prior to the imposition of
suspension. The notice must be sent by certified mail, return receipt requested,
and must state:
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(i) That the contractor has been suspended and that the suspension is
based upon an indictment or other adequate evidence that the contractor
has committed irregularities of a serious nature in business dealings with
the Government or seriously reflecting on the propriety of further
Government dealings with the contractor. The irregularities must be
described in terms sufficient to place the contractor on notice without
disclosing the Government’s evidence;

(i) That the suspension is for a temporary period pending the completion
of the investigation and such legal proceedings that may ensue;

(iii) The cause relied on for suspension (see Causes for Suspension);
(iv) The effect of the suspension on the contractor and affiliates;

(v) That within thirty (30) days after receipt of the notice, the contractor
may submit in person, in writing, or through a representative, information
and argument in opposition to the suspension, including any additional
information that raises a genuine dispute over material facts; and

(vi) That additional proceedings may be conducted to determine disputed
material facts unless:

(A) The action is based upon an indictment; or

(B) A determination is made, on the basis of Justice Department
advice, that the substantial interests in the Government in a
pending or contemplated legal proceeding based on the same facts
as the suspension would be prejudiced.

(b) Suspending Official’s Decision.

(i) Inactions that are based on an indictment, in which the contractor’s
submission does not raise a genuine dispute over material facts, or in
which the Department of Justice has denied additional proceedings to
determine disputed facts, the suspending officials decision must be based
on the administrative record, including any submission made by the
contractor.

(i) In actions not based upon an indictment or actions in which the
Department of Justice has not denied additional proceedings, the
suspending official may, upon the contractor’s request, provide the
contractor an opportunity to appear informally with counsel, submit
documentary evidence, present witnesses, and confront any person the
agency presents. At the discretion of the suspending official, a transcribed
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record of the proceedings may be made and made available at cost to the
contractor upon request.

(4) Other Actions by the Suspending Official.

(a) Written Findings. The suspending official must make written findings of fact
and base the decision on the facts as found, together with any information and
argument submitted by the contractor and any other information in the
administrative record.

(b) Suspending Official’s. The suspending official may modify or terminate the
suspension or leave it in force. However, a decision to modify or terminate a
suspension does not prevent any other agency from suspending or debarring the
contractor under the same facts or circumstances.

(5) Period of Suspension.

(a) Suspensions must be for a temporary period as stated in 3.a. (ii) above unless
otherwise terminated sooner by the CO. The CO must notify the Department of
Justice (DOJ) of the proposed termination of the suspension at least 30 days prior
to the expiration of the initial 12-month period to give DOJ an opportunity to
request an extension.

(b) If legal proceedings are not initiated within 12 months after the date of the
suspension notice, the suspension must be terminated unless an Assistant
Attorney General requests its extension, in which case it may be extended for
another 6 months. In no event may a suspension extend beyond 18 months,
unless legal proceedings have been initiated within that period.

(6) Notices to Contractor/Affiliates. The suspending official must provide prompt written
notice of the decision to the contractor and any affiliates involved.

New Content: Procurement Guidance:
T3.2.2.7 - Contractor Qualifications
Contractor Qualifications

Section 3 : Debarment and Suspension

a. General.

(1) Debarment and suspension are discretionary actions that are appropriate means to
implement FAA policy and should be undertaken only to protect the interest of

FAA. Contractors debarred, suspended, or proposed for debarment are excluded from
receiving contracts. FAA will not solicit offers from, award contracts to, consent to
subcontracts, or conduct business with contractors that are debarred, suspended, or
proposed for debarment:
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(@) In their individual capacities;
(b) As agents or representatives of other contractors; or
(c) As sureties on FAA contracts.

(2) Compelling Exception. The FAA will not conduct business with contractors that are
debarred, suspended, or proposed for debarment, unless the Administrator, or designee,
determines that there is a compelling reason for such action.

(3) Debarring/Suspending Official. The Administrator is both the debarring official and
the suspending official. However, the Administrator may authorize individuals to act as
the debarring or suspending official. The debarring or suspending official is the only
individual with the authority to make debarment or suspension decisions.

(4) Effect on Divisions/Affiliates. Suspension or debarment applies to all divisions or
other organizational elements of the contractor, unless the suspension or debarment
decision is limited by its terms to specific divisions, organizational elements, or
commodities. The debarring and suspending official(s) may also extend the debarment
decision to include any affiliates of the contractor if they are:

(a) Specifically named;
(b) Given written notice of the proposed debarment; and
(c) Given written notice of an opportunity to respond.

(5) Continuation of Current Contracts. Contractors debarred, suspended or proposed for
debarment may continue to perform current contracts or subcontracts, unless the
Administrator or designee determines otherwise. However, FAA should not renew or
extend the current contract period, or consent to subcontracts, with contractors debarred,
suspended, or proposed for debarment unless the Administrator, or designee, determines
that there are compelling reasons for renewal or extension.

(6) Ineligible Based on Statute or Regulation. Contractors declared ineligible on the basis
of statutory or other regulatory procedures are excluded from receiving contracts and, if
applicable, subcontracts under the conditions and for the periods set forth in the statute or
regulation.

(7) Initiating the Debarment/Suspension Action. When the CO, or requisitioner/program
official, determines that cause for debarment or suspension may exist, the information
together with any supporting documentation should be provided to the Assistant Chief
Counsel for the Procurement Legal Division (AGC-500). AGC-500 will appoint a
debarment/suspension officer to investigate whether cause for debarment or suspension
exists. The FAA Acquisition Executive will have oversight responsibility and will
monitor implementation of the debarment and suspension program.
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(8) The Administrative Record. The debarment officer will assemble the Administrative
Record, which is a consolidated set of records, information, and documentation that
clearly demonstrates the basis for the debarment or suspension and the events and actions
taken throughout the entire process such as:

(a) Cause for debarment or suspension;

(b) Notice of proposal to debar/suspend;

(c) Contractor’s responses, arguments, disputes;

(d) Consideration given to contractor’s responses;

(e) Resolution of contractor’s comments or disputes, etc.;

(f) Findings of fact;
(9) Other communications with the contractor;

(h) Final report and recommendation to the Debarring Official/Suspending
Official,

(i) Debarring/Suspension Official determinations;
(j) Final notice to the contractor/affiliate; and

(K) Notice to the General Services Administration (GSA) regarding the
debarment/suspension (see Notices to GSA and EPLS below). The notice should
include the FAA-accepted acronym "DOT-FAA."

(I) Within 45 days of proper notification (“proper notification” is defined as: a
referral from the Office of Inspector General that includes either a copy of the
Federal, State, or local indictment or civil complaint or other official
correspondence or documentation evidencing the indictment or civil complaint
from the Department of Justice/United States Attorney. (Internet sources and
local newspaper articles as well as unverified news sources are unacceptable for
documentation)), FAA will either initiate a debarment or suspension proceeding,
or make a decision that a debarment or suspension is not appropriate. If a
decision is made not to initiate a debarment or suspension proceeding after proper
notice is received, then a justification will be made part of the written record
within 45 days after proper notice.

(9) Scope of Debarment/Suspension.

(a) Fraudulent, criminal, or other seriously improper conduct of any officer,
director, shareholder, partner, employee, or other individual associated with a
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contractor may be imputed to the contractor when the conduct occurred in
connection with the individual's performance of duties for or on behalf of the
contractor, or with the contractor's knowledge, approval, or acquiescence. The
contractor's acceptance of the benefits derived from the conduct should be
considered as evidence of such knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other seriously improper conduct of a contractor
may be imputed to any officer, director, shareholder, partner, employee, or other
individual associated with the contractor who participated in, knew of, or had
reason to know of the contractor's conduct.

(c) The fraudulent criminal, or other seriously improper, conduct of one
contractor participating in a joint venture or similar arrangement may be imputed
to other participating contractors if the conduct occurred for or on behalf of the
joint venture or similar arrangement, or with the knowledge, approval, or
acquiescence of these contractors. Acceptance of the benefits derived from the
conduct must be evidence of such knowledge, approval, or acquiescence.

(10) Failure to Disclose Violation of Federal Criminal Law. Whether or not AMS
clause 3.2.5-13 is applicable, a contractor may be suspended and/or debarred for knowing
failure by a principal to timely disclose to the Government, in connection with award,
performance, or closeout of a Government contract performed by the contractor or a
subcontract awarded thereunder, credible evidence of a violation of Federal criminal law
involving fraud, conflict of interest, bribery, or gratuity violations found in Title 18 of the
United States Code or a violation of the civil False Claims Act. Knowing failure to
timely disclose credible evidence of any of the above violations remains a cause for
suspension and/or debarment until three (3) years after final payment on a contract.

b. Debarment.

(1) Causes for Debarment. The debarring official should debar a contractor based upon
the following:

(a) Conviction of or civil judgment for:

(i) Commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, or performing a public contract or
subcontract;

(ii) Violation of Federal or State antitrust statutes relating to the
submission of offers;

(i) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, violating
Federal criminal tax laws, or receiving stolen property;
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(iv) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or
shipped to the United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub. L. 102-558);
or

(v) Commission of any other offense indicating a lack of business integrity
or business honesty that seriously and directly affects the present
responsibility of a Government contractor or subcontractor.

(b) A preponderance of the evidence for the following:

(i) Violation of the terms of a Government contract or subcontract so
serious as to justify debarment, such as:

(A) Willful failure to perform in accordance with the terms of one
or more contracts; or

(B) A history of failure to perform, or of unsatisfactory
performance of, one or more contracts.

(i) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690),
as indicated by:

(A) Failure to comply with the requirements of AMS Clause 3.6.3-
16, Drug Free Workplace; or

(B) Such a number of contractor employees convicted of violations
of criminal drug statutes occurring in the workplace as to indicate
that the contractor has failed to make a good faith effort to provide
a drug-free workplace.

(iii) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or

shipped to the United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub. L. 102-558)).

(iv) Commission of an unfair trade practice as defined herein (see also
Section 201 of the Defense Production Act (Pub. L. 102-558)).

(v) Delinquent Federal taxes in an amount that exceeds $3,000.

(A) Federal taxes are considered delinquent for purposes of this
provision if both of the following criteria apply:

(1) The tax liability is finally determined. The liability is finally
determined if it has been assessed. A liability is not finally
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determined if there is a pending administrative or judicial
challenge. In the case of a judicial challenge to the liability, the
liability is not finally determined until all judicial appeal rights
have been exhausted.

(2) The taxpayer is delinquent in making payment. A taxpayer is
delinquent if the taxpayer has failed to pay the tax liability when
full payment was due and required. A taxpayer is not delinquent in
cases where enforced collection action is precluded.

(B) Examples.

(1) The taxpayer has received a statutory notice of deficiency,
under I.R.C. 86212, which entitles the taxpayer to seek Tax Court
review of a proposed tax deficiency. This is not a delinquent tax
because it is not a final tax liability. Should the taxpayer seek Tax
Court review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(2) The IRS has filed a notice of Federal tax lien with respect to an
assessed tax liability, and the taxpayer has been issued a notice
under 1.R.C. 86320 entitling the taxpayer to request a hearing with
the IRS Office of Appeals contesting the lien filing, and to further
appeal to the Tax Court if the IRS determines to sustain the lien
filing. In the course of the hearing, the taxpayer is entitled to
contest the underlying tax liability because the taxpayer has had no
prior opportunity to contest the liability. This is not a delinquent
tax because it is not a final tax liability. Should the taxpayer seek
tax court review, this will not be a final tax liability until the
taxpayer has exercised all judicial appeal rights.

(3) The taxpayer has entered into an installment agreement
pursuant to I.R.C. 86159. The taxpayer is making timely payments
and is in full compliance with the agreement terms. The taxpayer is
not delinquent because the taxpayer is not currently required to
make full payment.

(4) The taxpayer has filed for bankruptcy protection. The taxpayer
is not delinquent because enforced collection action is stayed under
11 U.S.C. 362 (the Bankruptcy Code).

(vi) Knowing failure by the principal, until three (3) years after the final
payment on any FAA contract awarded to the contractor, to timely
disclose to FAA, in connection with the award, performance, or closeout
of the contract or a subcontract thereunder, credible evidence of:
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interest, bribery, or gratuity violations found in Title 18 of the
United States Code;

(B) Violation of the civil False Claims Act (31 U.S.C. 3729-3733);
or



(C) Significant overpayment(s) on the contract, other than
overpayments resulting from contract financing payments.

(c) A determination by the Attorney General of the United States, or designee,
that the contractor is not in compliance with Immigration and Nationality Act
employment provisions (see Executive Order 12989). The Attorney General's
determination is not reviewable in the debarment proceedings.

(d) Any other cause of so serious or compelling a nature that it affects the present
responsibility of a Government contractor or subcontractor.

(2) Debarment Procedure

(a) Notice Of Proposed Debarment. If after review of the record and any
additional investigation, the debarring official determines that there is sufficient
cause for debarment, the debarring official must issue a Notice of Proposed
Debarment to the contractor and any specifically named affiliates. The notice
should be mailed by certified mail, return receipt requested, stating that
debarment is being considered. The notice should also state:

(i) The specific name the firm and any affiliate being considered for
debarment;

(ii) That debarment is being considered;

(iii) The reasons for the proposed debarment in terms sufficient to put the
contractor on notice of the conduct or transaction(s) upon which it is
based,

(iv) The cause(s) relied upon under Section 3.b, Debarment;

(v) That within 30 days after receipt of the notice, the contractor may
submit, in person, in writing, or through a representative, information and
argument in opposition to the proposed debarment, including any
additional specific information that raises a genuine dispute over the
material facts;

(vi) The FAA’s process for completing the debarment proceeding;

(vii) The effect of the issuance of the notice of proposed debarment on the
contractor; and

(viii) The effect of debarment on the contractor and any affiliates.
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(b) Contractor’s Response to the Notice of Proposed Debarment. The contractor’s
response will be reviewed to identify issues that could affect the outcome and
merit further exploration.

(c) Mitigating Factors. The existence of a cause for debarment does not require
that the contractor be debarred. The debarring official may consider the following
mitigating factors, none of which is by itself dispositive, in determining whether
or not to debar a contractor:

(i) Whether the contractor had effective standards of conduct and internal
control systems in place at the time of the activity which constitutes cause
for debarment, or had adopted such procedures prior to any Government
investigation of the activity cited as a cause for debarment.

(if) Whether the contractor brought the activity cited as a cause for
debarment to the attention of the appropriate Government agency in a
timely manner.

(iii) Whether the contractor has fully investigated the circumstances
surrounding the cause for debarment and, if so, made the result of the
investigation available to the debarring official.

(iv) Whether the contractor cooperated fully with Government agencies
during the investigation and any court or administrative action.

(v) Whether the contractor has paid or has agreed to pay all criminal,
civil, and administrative liability for the improper activity, including any
investigative or administrative costs incurred by the Government, and has
made or agreed to make full restitution.

(vi) Whether the contractor has taken appropriate disciplinary action
against the individuals responsible for the activity which constitutes cause
for debarment.

(vii) Whether the contractor has implemented or agreed to implement
remedial measures, including any identified by the Government.

(viii) Whether the contractor has instituted or agreed to institute new or
revised review and control procedures and ethics training programs.

(ix) Whether the contractor has had adequate time to eliminate the
circumstances within the contractor's organization that led to the cause for
debarment.
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(X) Whether the contractor's management recognizes and understands the
seriousness of the misconduct giving rise to the cause for debarment and
has implemented programs to prevent recurrence.

(d) Debarring Official’s Decision.

(i) Actions Based Upon a Conviction or Civil Judgment or Without
Genuine Dispute Over Material Facts. In this type of action, the debarring
official will consider the information in the administrative record,
including any submission made by the contractor. If no suspension is in
effect, the debarring official should make the decision within 30 working
days after receipt of any information and argument submitted by the
contractor, or within a reasonable time thereafter.

(if) Actions Not Based Upon a Conviction or Civil Judgment. Where the
proposed debarment is not based upon a conviction, civil judgment, or
indictment, or the contractor's response to the Notice of Proposed
Debarment raises a genuine dispute over facts material to the proposed
debarment, the debarring official may, upon the request of a contractor:

(A) Provide the contractor an opportunity to appear informally
with counsel, submit documentary evidence, present witnesses, and
confront any person the agency presents; and

(B) Make a transcribed record of the proceedings and make it
available at cost to the contractor.

(iii) Evidentiary Standard for Debarments not Based Upon Conviction or
Civil Judgment. In any action in which the proposed debarment is not
based upon a conviction or civil judgment, the cause for debarment must
be established by a preponderance of the evidence.

(iv) Demonstrating Responsibility. If a cause for debarment exists, the
contractor has the burden of demonstrating that, notwithstanding the
existence of a cause or causes for debarment, the contractor is presently
responsible to perform Government contracts.

(v) Period of Debarment.

(A) The debarring official should consider the facts and determine
a debarment period commensurate with the seriousness of the
cause(s) and sufficient to protect the Government’s

interest. Generally, debarment should not exceed three (3) years,
except that debarment for violation of the provisions of the Drug-
Free Workplace Act of 1988 may be for a period not to exceed five
(5) years. Debarments subject to the Immigration and Nationality
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Act should not exceed one (1) year and may be extended for
additional periods of one (1) year if the Attorney General or
designee determines that the contractor continues to be in violation
of the employment provisions of the Immigration and Nationality
Act. If suspension precedes a debarment, the suspension period
should be considered in determining the debarment period.

(B) The debarring official should extend the period of debarment if
that official determines that extension is necessary to protect the
Government. However, a debarment may not be extended solely
on the basis on the facts and circumstances upon which the initial
debarment action was based.

(e) Notice of Debarment to Contractor/Affiliates.

(i) The debarring official will provide the contractor and each affiliate
identified for debarment/suspension with a Notice of
Debarment/Suspension by mailing the notice by certified mail, return
receipt requested. The notice will:

(A) Refer to the Notice of Proposed Debarment;
(B) Specify the reasons for debarment;

(C) State the period of suspension/debarment, including effective
dates; and

(D) Advise that the debarment is effective throughout the
executive branch of the Government unless the debarring official
determines that there are compelling reasons for FAA to continue
to do business with the contractor.

(ii) Debarment Not Imposed. If debarment is not imposed, the debarring
official will promptly notify the contractor and any affiliates involved, by
certified mail, return receipt requested.

c. Suspension.

(1) Applicability. Suspension is appropriate when the suspending official determines that
immediate action is necessary to protect the government’s interest pending the
completion of legal proceedings, or the agency investigation of the improper conduct.

(2) Causes for Suspension.

(a) The suspending official should suspend a contractor as defined herein, upon
adequate evidence, of:
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(1) Commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, performing a public contract or
subcontract;

(i) Violation of Federal or State antitrust statutes relating to the
submission of offers;

(iii) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, violating
Federal criminal tax laws, or receiving stolen property;

(iv) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-
690), as indicated by:

(A) Failure to comply with the requirements of the AMS Clause
3.6.3-16, "Drug Free Workplace;" or

(B) Such a number of contractor employees convicted of violations
of criminal drug statutes occurring in the workplace as to indicate
that the contractor has failed to make a good faith effort to provide
a drug-free workplace;

(v) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or
shipped to the United States, when the product was not made in the United
States (see section 202 of the Defense Production Act (Pub. L. 102-558));

(vi) Commission of an unfair trade practice as defined herein (see section
201 of the Defense Production Act (Pub. L. 102-558));

(vii) Delinguent Federal taxes in an amount that exceeds $3,000. See the
criteria at T3.2.2.7.A.3.b.(1)(b)(i)(B)(v) for when taxes are considered
delinquent;

(viii) Knowing failure by the principal, until three (3) years after the final
payment on any FAA contract awarded to the contractor, to timely
disclose to FAA, in connection with the award, performance, or closeout
of the contract or a subcontract thereunder, credible evidence of -

(A) Violation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations found in Title 18 of the
United States Code;

(B) Violation of the civil False Claims Act (31 U.S.C. 3729-3733);
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(C) Significant overpayment(s) on the contract, other than
overpayments resulting from contract financing payments; or

(ix) Commission of any other offense indicating a lack of business
integrity or business honesty that seriously and directly affects the present
responsibility of a Government contractor or subcontractor.

(b) Indictment for any of the causes in paragraph (a) above constitutes adequate
evidence for suspension.

(c) The suspending official should upon adequate evidence also suspend a
contractor for any other cause of so serious or compelling a nature that it affects
the present responsibility of a Government contractor or subcontractor.

(3) Suspension Procedure.

(a) Notice of Suspension. If cause for suspension exists, the suspending official
will issue a notice of suspension to the contractor and any specifically named
affiliates, if applicable. No hearing is required prior to the imposition of
suspension. The notice must be sent by certified mail, return receipt requested,
and must state:

(i) That the contractor has been suspended and that the suspension is
based upon an indictment or other adequate evidence that the contractor
has committed irregularities of a serious nature in business dealings with
the Government or seriously reflecting on the propriety of further
Government dealings with the contractor. The irregularities must be
described in terms sufficient to place the contractor on notice without
disclosing the Government’s evidence;

(ii) That the suspension is for a temporary period pending the completion
of the investigation and such legal proceedings that may ensue;

(iii) The cause relied on for suspension (see Causes for Suspension);

(iv) The effect of the suspension on the contractor and affiliates;

(v) That within thirty (30) days after receipt of the notice, the contractor
may submit in person, in writing, or through a representative, information
and argument in opposition to the suspension, including any additional

information that raises a genuine dispute over material facts; and

(vi) That additional proceedings may be conducted to determine disputed
material facts unless:

(A) The action is based upon an indictment; or
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(B) A determination is made, on the basis of Justice Department
advice, that the substantial interests in the Government in a
pending or contemplated legal proceeding based on the same facts
as the suspension would be prejudiced.

(b) Suspending Official’s Decision.

(i) In actions that are based on an indictment, in which the contractor’s
submission does not raise a genuine dispute over material facts, or in
which the Department of Justice has denied additional proceedings to
determine disputed facts, the suspending officials decision must be based
on the administrative record, including any submission made by the
contractor.

(i) In actions not based upon an indictment or actions in which the
Department of Justice has not denied additional proceedings, the
suspending official may, upon the contractor’s request, provide the
contractor an opportunity to appear informally with counsel, submit
documentary evidence, present witnesses, and confront any person the
agency presents. At the discretion of the suspending official, a transcribed
record of the proceedings may be made and made available at cost to the
contractor upon request.

(4) Other Actions by the Suspending Official.

(a) Written Findings. The suspending official must make written findings of fact
and base the decision on the facts as found, together with any information and
argument submitted by the contractor and any other information in the
administrative record.

(b) Suspending Official’s. The suspending official may modify or terminate the
suspension or leave it in force. However, a decision to modify or terminate a
suspension does not prevent any other agency from suspending or debarring the
contractor under the same facts or circumstances.

(5) Period of Suspension.

(a) Suspensions must be for a temporary period as stated in 3.a. (ii) above unless
otherwise terminated sooner by the CO. The CO must notify the Department of
Justice (DOJ) of the proposed termination of the suspension at least 30 days prior
to the expiration of the initial 12-month period to give DOJ an opportunity to
request an extension.

(b) If legal proceedings are not initiated within 12 months after the date of the
suspension notice, the suspension must be terminated unless an Assistant
Attorney General requests its extension, in which case it may be extended for
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another 6 months. In no event may a suspension extend beyond 18 months,
unless legal proceedings have been initiated within that period.

(6) Notices to Contractor/Affiliates. The suspending official must provide prompt written
notice of the decision to the contractor and any affiliates involved.

Red Line Content: Procurement Guidance:
T3.2.2.7 - Contractor Qualifications
Contractor Qualifications

Section 3 : Debarment and Suspension

a. General.

(1) Debarment and suspension are discretionary actions that are appropriate means to
implement FAA policy and should be undertaken only to protect the interest of

FAA. Contractors debarred, suspended, or proposed for debarment are excluded from
receiving contracts. FAA will not solicit offers from, award contracts to, consent to
subcontracts, or conduct business with contractors that are debarred, suspended, or
proposed for debarment:

(@) In their individual capacities;

(b) As agents or representatives of other contractors; or

(c) As sureties on FAA contracts.
(2) Compelling Exception. The FAA will not conduct business with contractors that are
debarred, suspended, or proposed for debarment, unless the Administrator, or designee,
determines that there is a compelling reason for such action.
(3) Debarring/Suspending Official. The Administrator is both the debarring official and
the suspending official. However, the Administrator may authorize individuals to act as
the debarring or suspending official. The debarring or suspending official is the only
individual with the authority to make debarment or suspension decisions.
(4) Effect on Divisions/Affiliates. Suspension or debarment applies to all divisions or
other organizational elements of the contractor, unless the suspension or debarment
decision is limited by its terms to specific divisions, organizational elements, or
commodities. The debarring and suspending official(s) may also extend the debarment
decision to include any affiliates of the contractor if they are:

(a) Specifically named,;

(b) Given written notice of the proposed debarment; and

(c) Given written notice of an opportunity to respond.
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(5) Continuation of Current Contracts. Contractors debarred, suspended or proposed for
debarment may continue to perform current contracts or subcontracts, unless the
Administrator or designee determines otherwise. However, FAA should not renew or
extend the current contract period, or consent to subcontracts, with contractors debarred,
suspended, or proposed for debarment unless the Administrator, or designee, determines
that there are compelling reasons for renewal or extension.

(6) Ineligible Based on Statute or Regulation. Contractors declared ineligible on the basis
of statutory or other regulatory procedures are excluded from receiving contracts and, if
applicable, subcontracts under the conditions and for the periods set forth in the statute or
regulation.

(7) Initiating the Debarment/Suspension Action. When the CO, or requisitioner/program
official, determines that cause for debarment or suspension may exist, the information
together with any supporting documentation should be provided to the Assistant Chief
Counsel for the Procurement Legal Division (AGC-500). AGC-500 will appoint a
debarment/suspension officer to investigate whether cause for debarment or suspension
exists._The FAA Acquisition Executive will have oversight responsibility and will
monitor implementation of the debarment and suspension program.

(8) The Administrative Record. The debarment officer will assemble the Administrative
Record, which is a consolidated set of records, information, and documentation that
clearly demonstrates the basis for the debarment or suspension and the events and actions
taken throughout the entire process such as:

(a) Cause for debarment or suspension;

(b) Notice of proposal to debar/suspend;

(c) Contractor’s responses, arguments, disputes;

(d) Consideration given to contractor’s responses;

(e) Resolution of contractor’s comments or disputes, etc.;

(F) Findings of fact;

(g) Other communications with the contractor;

(h) Final report and recommendation to the Debarring Official/Suspending
Official;

(i) Debarring/Suspension Official determinations;

(j) Final notice to the contractor/affiliate; and
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(K) Notice to the General Services Administration (GSA) regarding the
debarment/suspension (see Notices to GSA and EPLS below). The notice should
include the FAA--accepted acronym ~"DOT-FAA.""

(1) Within 45 days of proper notification (*'proper notification™ is defined as: a
referral from the Office of Inspector General that includes either a copy of the
Federal, State, or local indictment or civil complaint or other official
correspondence or documentation evidencing the indictment or civil complaint
from the Department of Justice/United States Attorney. (Internet sources and
local newspaper articles as well as unverified news sources are unacceptable for
documentation)), FAA will either initiate a debarment or suspension
proceeding, or make a decision that a debarment or suspension is not
appropriate. If a decision is made not to initiate a debarment or suspension
proceeding after proper notice is received, then a justification will be made part
of the written record within 45 days after proper notice.

(9) Scope of Debarment/Suspension.

(a) Fraudulent, criminal, or other seriously improper conduct of any officer,
director, shareholder, partner, employee, or other individual associated with a
contractor may be imputed to the contractor when the conduct occurred in
connection with the individual's performance of duties for or on behalf of the
contractor, or with the contractor's knowledge, approval, or acquiescence. The
contractor's acceptance of the benefits derived from the conduct should be
considered as evidence of such knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other seriously improper conduct of a contractor
may be imputed to any officer, director, shareholder, partner, employee, or other
individual associated with the contractor who participated in, knew of, or had
reason to know of the contractor's conduct.

(c) The fraudulent criminal, or other seriously improper, conduct of one
contractor participating in a joint venture or similar arrangement may be imputed
to other participating contractors if the conduct occurred for or on behalf of the
joint venture or similar arrangement, or with the knowledge, approval, or
acquiescence of these contractors. Acceptance of the benefits derived from the
conduct must be evidence of such knowledge, approval, or acquiescence.

(10) Failure to Disclose Violation of Federal Criminal Law. Whether or not AMS

clause 3.2.5-13 is applicable, a contractor may be suspended and/or debarred for

knowing failure by a principal to timely disclose to the Government, in connection

with award, performance, or closeout of a Government contract performed by the

contractor or a subcontract awarded thereunder, credible evidence of a violation of

Federal criminal law involving fraud, conflict of interest, bribery, or gratuity violations

found in Title 18 of the United States Code or a violation of the civil False Claims

Act. Knowing failure to timely disclose credible evidence of any of the above violations
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remains a cause for suspension and/or debarment until three (3) years after final

payment on a contract.

b. Debarment.

(1) Causes for Debarment. The debarring official-may should debar a contractor based
upon the following:

(a) Conviction of or civil judgment for:

(i) Commission of fraud or a criminal offense in connection with:(A)
Obtaining_(B)-Attemptingobtaining, attempting to obtain,_;-or{&}
Performingperforming a public contract or subcontract;

(i) Violation of Federal or State antitrust statutes relating to the
submission of offers;

(iii) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, violating
Federal criminal tax laws, or receiving stolen property;

(iv) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or
shipped to the United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub. L. 102-558);
or

(v) Commission of any other offense indicating a lack of business integrity
or business honesty that seriously and directly affects the present
responsibility of a Government contractor or subcontractor.

(b) A preponderance of the evidence for the following:

(i) Violation of the terms of a Government contract or subcontract so
serious as to justify debarment, such as:

(A)- Willful failure to perform in accordance with the terms of one
or more contracts; or

(B) A history of failure to perform, or of unsatisfactory
performance of, one or more contracts.

(i1) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690),
as indicated by:
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(A) Failure to comply with the requirements of AMS Clause 3.6.3-
16, Drug Free Workplace; or

(B) Such a number of contractor employees convicted of violations
of criminal drug statutes occurring in the workplace as to indicate
that the contractor has failed to make a good faith effort to provide
a drug-free workplace.

(iii) Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or

shipped to the United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub. L. 102-558)).

(iv) Commission of an unfair trade practice as defined herein (see also
Section 201 of the Defense Production Act (Pub. L. 102-558)).

(v) Delinquent Federal taxes in an amount that exceeds $3,000.

(A) Federal taxes are considered delinguent for purposes of this
provision if both of the following criteria apply:

(1) The tax liability is finally determined. The liability is finally
determined if it has been assessed. A liability is not finally
determined if there is a pending administrative or judicial
challenge. In the case of a judicial challenge to the liability, the
liability is not finally determined until all judicial appeal rights
have been exhausted.

(2) The taxpayer is delinquent in making payment. A taxpayer is
delinquent if the taxpayer has failed to pay the tax liability when
full payment was due and required. A taxpayer is not delinguent
in cases where enforced collection action is precluded.

(B) Examples.

(1) The taxpayer has received a statutory notice of deficiency,
under 1.R.C. 86212, which entitles the taxpayer to seek Tax
Court review of a proposed tax deficiency. This is not a
delinquent tax because it is not a final tax liability. Should the
taxpayer seek Tax Court review, this will not be a final tax
liability until the taxpayer has exercised all judicial appeal rights.
(2) The IRS has filed a notice of Federal tax lien with respect to
an assessed tax liability, and the taxpayer has been issued a
notice under 1.R.C. 86320 entitling the taxpayer to request a
hearing with the IRS Office of Appeals contesting the lien filing,
and to further appeal to the Tax Court if the IRS determines to
sustain the lien filing. In the course of the hearing, the taxpayer
is entitled to contest the underlying tax liability because the
taxpayer has had no prior opportunity to contest the liability.
This is not a delinquent tax because it is not a final tax liability.
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Should the taxpayer seek tax court review, this will not be a final
tax liability until the taxpayer has exercised all judicial appeal
rights.

(3) The taxpayer has entered into an installment agreement
pursuant to 1.R.C. 86159. The taxpayer is making timely
payments and is in full compliance with the agreement terms.
The taxpayer is not delinqguent because the taxpayer is not
currently required to make full payment.

(4) The taxpayer has filed for bankruptcy protection. The
taxpayer is not delinquent because enforced collection action is
stayed under 11 U.S.C. 362 (the Bankruptcy Code).

(vi) Knowing failure by the principal, until three (3) years after the final
payment on any FAA contract awarded to the contractor, to timely
disclose to FAA, in connection with the award, performance, or closeout
of the contract or a subcontract thereunder, credible evidence of:

(A) Violation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations found in Title 18 of the
United States Code:

(B) Violation of the civil False Claims Act (31 U.S.C. 3729-
3733); or

(C) Significant overpayment(s) on the contract, other than
overpayments resulting from contract financing payments.

(c) A determination by the Attorney General of the United States, or designee,
that the contractor is not in compliance with Immigration and Nationality Act
employment provisions (see Executive Order 12989). - The Attorney General's
determination is not reviewable in the debarment proceedings.

(d) Any other cause of so serious or compelling a nature that it affects the present
responsibility of a Government contractor or subcontractor.

(2) Debarment Procedure

(a) Notice Of Proposed Debarment. If after review of the record and any
additional investigation, the debarring official determines that there is sufficient
cause for debarment, the debarring official must issue a Notice of Proposed
Debarment to the contractor and any specifically named affiliates. The notice
should be mailed by certified mail, return receipt requested, stating that
debarment is being considered. The notice should also state:

(i) The specific name the firm and any affiliate being considered for
debarment;
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(i) That debarment is being considered;

(iii) The reasons for the proposed debarment in terms sufficient to put the
contractor on notice of the conduct or transaction(s) upon which it is
based,

(iv) The cause(s) relied upon under Section 3.b, Debarment;

(v) That within 30 days after receipt of the notice, the contractor may
submit, in person, in writing, or through a representative, information and
argument in opposition to the proposed debarment, including any
additional specific information that raises a genuine dispute over the
material facts;

(vi) The FAA’s process for completing the debarment proceeding;

(vii) The effect of the issuance of the notice of proposed debarment on the
contractor; and

(viii) The effect of debarment on the contractor and any affiliates.

(b) Contractor’s Response to the Notice of Proposed Debarment. The contractor’s
response will be reviewed to identify issues that could affect the outcome and
merit further exploration.

(c) Mitigating Factors. The existence of a cause for debarment does not require
that the contractor be debarred. The debarring official may consider the following
mitigating factors, none of which is by itself dispositive, in determining whether
or not to debar a contractor:

(i) Whether the contractor had effective standards of conduct and internal
control systems in place at the time of the activity which constitutes cause
for debarment, or had adopted such procedures prior to any Government
investigation of the activity cited as a cause for debarment.

(if) Whether the contractor brought the activity cited as a cause for
debarment to the attention of the appropriate Government agency in a
timely manner.

(ii1) Whether the contractor has fully investigated the circumstances
surrounding the cause for debarment and, if so, made the result of the
investigation available to the debarring official.

(iv) Whether the contractor cooperated fully with Government agencies
during the investigation and any court or administrative action.
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(v) Whether the contractor has paid or has agreed to pay all criminal,
civil, and administrative liability for the improper activity, including any
investigative or administrative costs incurred by the Government, and has
made or agreed to make full restitution.

(vi) Whether the contractor has taken appropriate disciplinary action
against the individuals responsible for the activity which constitutes cause
for debarment.

(vii) Whether the contractor has implemented or agreed to implement
remedial measures, including any identified by the Government.

(viii) Whether the contractor has instituted or agreed to institute new or
revised review and control procedures and ethics training programs.

(ix) Whether the contractor has had adequate time to eliminate the
circumstances within the contractor's organization that led to the cause for
debarment.

(X) Whether the contractor's management recognizes and understands the
seriousness of the misconduct giving rise to the cause for debarment and
has implemented programs to prevent recurrence.

(d) Debarring Official’s Decision.

(i) Actions Based Upon a Conviction or Civil Judgment or Without
Genuine Dispute Over Material Facts. In this type of action, the debarring
official will consider the information in the administrative record,
including any submission made by the contractor. If no suspension is in
effect, the debarring official should make the decision within 30 working
days after receipt of any information and argument submitted by the
contractor, or within a reasonable time thereafter.

(if) Actions Not Based Upon a Conviction or Civil Judgment. Where the
proposed debarment is not based upon a conviction, civil judgment, or
indictment, or the contractor's response to the Notice of Proposed
Debarment raises a genuine dispute over facts material to the proposed
debarment, the Bebarring-Officialdebarring official may, upon the request
of a contractor:

(A) Provide the contractor an opportunity to appear informally
with counsel, submit documentary evidence, present witnesses, and
confront any person the agency presents; and

(B) Make a transcribed record of the proceedings and make it
available at cost to the contractor.
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(iii) Evidentiary Standard for Debarments not Based Upon Conviction or
Civil Judgment. In any action in which the proposed debarment is not
based upon a conviction or civil judgment, the cause for debarment must
be established by a preponderance of the evidence.

(iv) Demonstrating Responsibility. If a cause for debarment exists, the
contractor has the burden of demonstrating that, notwithstanding the
existence of a cause or causes for debarment, the contractor is presently
responsible to perform Government contracts.

(v) Period of Debarment.

(A) The debarring official should consider the facts and determine
a debarment period commensurate with the seriousness of the
cause(s) and sufficient to protect the Government’s

interest. Generally, debarment should not exceed three (3) years,
except that debarment for violation of the provisions of the Drug-
Free Workplace Act of 1988 may be for a period not to exceed five
(5) years. Debarments subject to the Immigration and Nationality
Act should not exceed one (1) year and may be extended for
additional periods of one (1) year if the Attorney General or
designee determines that the contractor continues to be in violation
of the employment provisions of the Immigration and Nationality
Act. If suspension precedes a debarment, the suspension period
should be considered in determining the debarment period.

(B) The debarring official-may should extend the period of
debarment if that official determines that extension is necessary to
protect the Government. However, a debarment may not be
extended solely on the basis on the facts and circumstances upon
which the initial debarment action was based.

(e) Notice of Debarment to Contractor/Affiliates.

(i) The debarring official will provide the contractor and each affiliate
identified for debarment/suspension with a Notice of
Debarment/Suspension by mailing the notice by certified mail, return
receipt requested. The notice will:

(A) Refer to the Notice of Proposed Debarment;
(B) Specify the reasons for debarment;

(C) State the period of suspension/debarment, including effective
dates; and
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(D) Advise that the debarment is effective throughout the
executive branch of the Government unless the debarring official
determines that there are compelling reasons for the-FAA to
continue to do business with the contractor.

(ii) Debarment Not Imposed. If debarment is not imposed, the debarring
official will promptly notify the contractor and any affiliates involved, by
certified mail, return receipt requested.

c. Suspension.
(1) Applicability. Suspension is appropriate when the suspending official determines that
immediate action is necessary to protect the government’s interest pending the
completion of legal proceedings, or the agency investigation of the improper conduct.

(2) Causes for Suspension.

(a) The suspending official-may should suspend a contractor as defined herein,
upon adequate evidence, of:

(1) Commission of fraud or a criminal offense in connection with:—A}

Obtaining_(B)-Attemptingobtaining, attempting to obtain, ;-of
{S)performing Performing-a public contract or subcontract;

(i) Violation of Federal or State antitrust statutes relating to the
submission of offers;

(iii) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, violating
Federal criminal tax laws, or receiving stolen property;

(iv) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-
690), as indicated by:

(A) Failure to comply with the requirements of the AMS Clause
3.6.3-16, "'Drug Free Workplace;"" or

(B) Such a number of contractor employees convicted of violations
of criminal drug statutes occurring in the workplace as to indicate
that the contractor has failed to make a good faith effort to provide
a drug-free workplace;

(v) -Intentionally affixing a label bearing a "Made in America" inscription
(or any inscription having the same meaning) to a product sold in or
shipped to the United States, when the product was not made in the United
States (see section 202 of the Defense Production Act (Pub. L. 102-558));
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(vi) Commission of an unfair trade practice as defined herein (see section
201 of the Defense Production Act (Pub. L. 102-558));

(vii) Delinguent Federal taxes in an amount that exceeds $3,000. See
the criteria at T3.2.2.7.A.3.b.(1)(b)(i)(B)(v) for when taxes are
considered delinguent;

(viii) Knowing failure by the principal, until three (3) years after the
final payment on any FAA contract awarded to the contractor, to timely
disclose to FAA, in connection with the award, performance, or closeout
of the contract or a subcontract thereunder, credible evidence of -

(A) Violation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations found in Title 18 of the
United States Code;

(B) Violation of the civil False Claims Act (31 U.S.C. 3729-
3733);

(C) Significant overpayment(s) on the contract, other than
overpayments resulting from contract financing payments; or

(wiix) Commission of any other offense indicating a lack of business
integrity or business honesty that seriously and directly affects the present
responsibility of a Government contractor or subcontractor.

(b) Indictment for any of the causes in paragraph (a) above constitutes adequate
evidence for suspension.

(c) The suspending official-+may should upon adequate evidence also suspend a
contractor for any other cause of so serious or compelling a nature that it affects
the present responsibility of a Government contractor or subcontractor.

(3) Suspension Procedure.

(a) Notice of Suspension. If cause for suspension exists, the suspending official
will issue a notice of suspension to the contractor and any specifically named
affiliates, if applicable. No hearing is required prior to the imposition of
suspension. The notice must be sent by certified mail, return receipt requested,
and must state:

(i) That the contractor has been suspended and that the suspension is
based upon an indictment or other adequate evidence that the contractor
has committed irregularities of a serious nature in business dealings with
the Government or seriously reflecting on the propriety of further
Government dealings with the contractor. The irregularities must be
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described in terms sufficient to place the contractor on notice without
disclosing the Government’s evidence;

(i) That the suspension is for a temporary period pending the completion
of the investigation and such legal proceedings that may ensue;

(iii) The cause relied on for suspension (see Causes for Suspension);
(iv) The effect of the suspension on the contractor and affiliates;

(v) That within thirty (30) days after receipt of the notice, the contractor
may submit in person, in writing, or through a representative, information
and argument in opposition to the suspension, including any additional
information that raises a genuine dispute over material facts; and

(vi) That additional proceedings may be conducted to determine disputed
material facts unless:

(A) The action is based upon an indictment; or

(B) A determination is made, on the basis of Justice Department
advice, that the substantial interests in the Government in a
pending or contemplated legal proceeding based on the same facts
as the suspension would be prejudiced.

(b) Suspending Official’s Decision.

(i) In actions that are based on an indictment, in which the contractor’s
submission does not raise a genuine dispute over material facts, or in
which the Department of Justice has denied additional proceedings to
determine disputed facts, the suspending officials decision must be based
on the administrative record, including any submission made by the
contractor.

(if) In actions not based upon an indictment or actions in which the
Department of Justice has not denied additional proceedings, the
suspending official may, upon the contractor’s request, provide the
contractor an opportunity to appear informally with counsel, submit
documentary evidence, present witnesses, and confront any person the
agency presents. At the discretion of the suspending official, a transcribed
record of the proceedings may be made and made available at cost to the
contractor upon request.

(4) Other Actions by the Suspending Official.
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(a) Written Findings. The suspending official must make written findings of fact
and base the decision on the facts as found, together with any information and
argument submitted by the contractor and any other information in the
administrative record.

(b) Suspending Official’s. The suspending official may modify or terminate the
suspension or leave it in force. However, a decision to modify or terminate a
suspension does not prevent any other agency from suspending or debarring the
contractor under the same facts or circumstances.

(5) Period of Suspension.

(a) Suspensions must be for a temporary period as stated in 3.a. (ii) above unless
otherwise terminated sooner by the CO. The CO must notify the Department of
Justice (DOJ) of the proposed termination of the suspension at least 30 days prior
to the expiration of the initial 12-month period to give DOJ an opportunity to
request an extension.

(b) If legal proceedings are not initiated within 12 months after the date of the
suspension notice, the suspension must be terminated unless an Assistant
Attorney General requests its extension, in which case it may be extended for
another 6 months. In no event may a suspension extend beyond 18 months,
unless legal proceedings have been initiated within that period.

(6) Notices to Contractor/Affiliates. The suspending official must provide prompt written
notice of the decision to the contractor and any affiliates involved.
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