3.6.4.  FOREIGN ACQUISITION





3.6.4-1  Waiver of Buy American Act for Civil Aircraft and Related Articles


WAIVER OF BUY AMERICAN ACT FOR CIVIL AIRCRAFT AND RELATED ARTICLES (APRIL 1996)





(a)  “Civil aircraft and related articles,” as used in this provision, means--





(1)  All aircraft other than aircraft to be purchased for use by the Department of Defense or the U.S. Coast Guard;





(2)  The engines (and parts and components for incorporation into the engines) of these aircraft;





(3)  Any other parts, components, and subassemblies for incorporation into the aircraft; and





(4)  Any ground flight simulators, and parts and components of these simulators, for use with respect to the aircraft, whether to be used as original or replacement equipment in the manufacture, repair, maintenance, rebuilding, modification, or conversion of the aircraft, and without regard to whether the aircraft or articles receive duty-free treatment under section 601(a)(2) of the Trade Agreements Act of 1979.





(b)  The U.S. Trade Representative has waived applying of the Buy American Act to the acquisition of civil aircraft and related articles (as defined in paragraph (a) of this clause) of countries or instrumentalities that are parties to the Agreement on Trade in Civil Aircraft.  As of January 1, 1996, those countries and instrumentalities include Canada, the European Union (Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden, and the United Kingdom), Japan, Norway, Romania, and Switzerland.





(c)  For the purpose of this waiver, an article is a product of a country or instrumentality only if--





(1)  It is wholly the growth, product, or manufacture of that country or instrumentality; or





(2)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, it has been substantially transformed into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was so transformed.





(d)  The waiver is subject to modification or withdrawal by the U.S. Trade Representative.


(End of provision)





3.6.4-2  Buy American Act--Supplies


BUY AMERICAN ACT-SUPPLIES (APRIL 1996)





(a)  The Buy American Act (41 U.S.C. 10) provides that the Government give preference to domestic end products.





(b)  Definitions:  





(1)  “Components,” as used in this clause, means those articles, materials, and supplies incorporated directly into the end products.





(2)  “Domestic end product,” as used in this clause, means (1) an unmanufactured end product mined or produced in the United States, or (2) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the products referred to in subparagraphs (c)(2) or (3) of this clause shall be treated as domestic.  Scrap generated, collected, and prepared for processing in the United States is considered domestic.





(3)  “End products,” as used in this clause, means those articles, materials, and supplies to be acquired for public use under this contract.





(c)  The Contractor shall deliver only domestic end products, except those--





(1)  For use outside the United States;





(2)  That the FAA determines are not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality;





(3)  For which the FAA determines that domestic preference would be inconsistent with the public interest; or





(4)  For which the FAA determines the cost to be unreasonable.





(d)  The offeror warrants that each end product is a domestic end product as defined in this clause, and that components of unknown origin are considered to have been mined, produced, or manufactured outside the United States.  Should any end product be of foreign origin, the Contractor shall identify, in writing, such products and country of origin to the Contracting Officer in prior to contract award.  Offerors may obtain from the Contracting Officer lists of articles, materials, and supplies excepted from the Buy American Act.





(e)  For breach or violation of this warranty, the FAA has the right to annul any resultant contract without liability.


(End of clause)





3.6.4-3  Buy American Act--Construction Materials


BUY AMERICAN ACT--CONSTRUCTION MATERIALS (APRIL 1996)





(a)  The Buy American Act (41 U.S.C. 10) provides that the Government give preference to domestic construction material.





(b)  Definitions:  





(1)  “Components,” as used in this clause, means those articles, materials, and supplies incorporated directly into construction materials.





(2)  “Construction material,” as used in this clause, means an article, material, or supply brought to the construction site for incorporation into the building or work.  Construction material also includes an item brought to the site pre-assembled from articles, materials or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, which are discrete systems incorporated into a public building or work and which are produced as a complete system, shall be evaluated as a single and distinct construction material regardless of when or how the individual parts or components of such systems are delivered to the construction site.





(3)  “Domestic construction material,” as used in this clause, means (i) an unmanufactured construction material mined or produced in the United States, or (ii) a construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the construction materials determined to be unavailable shall be treated as domestic.





(c)  The Contractor warrants that only domestic construction material will be used by the Contractor, subcontractors, material men, and suppliers in the performance of this contract.  Should any construction material be of foreign origin, the Contractor shall identify, in writing, such material and country of origin to the Contracting Officer prior to contract award.  (The foregoing requirements are administered in accordance with Executive Order No. 10582, dated December 17, 1954, as amended.)


(End of clause)





3.6.4-4  Buy American Act--Construction Materials Under Trade Agreements Act and North American Free Trade Agreement


BUY AMERICAN ACT--CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS ACT AND NORTH AMERICAN FREE TRADE AGREEMENT (APRIL 1996)





(a)  Definitions. As used in the clause--





(1)  “Components” means those articles, materials, and supplies incorporated directly into construction materials.





(2)  “Construction material” means an article, material, or supply brought to the construction site for incorporation into the building or work.  Construction material also includes an item brought to the site pre-assembled from articles, materials, or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, which are discrete systems incorporated into a public building or work and which are produced as a complete system, shall be evaluated as a single and distinct construction material regardless of when or how the individual parts or components of such systems are delivered to the construction site.





(3)  “Designated country construction material” means a construction material that (a) is wholly the growth, product, or manufacture of a designated country  in the case of a construction material which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a designated country into a new and different construction material distinct from the materials from which it was transformed.





(4)  “Domestic construction material” means (1) an unmanufactured construction material mined or produced in the United States, or (2) a construction material manufactured in the U.S., if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the construction materials determined to be unavailable pursuant to regulation shall be treated as domestic.





(5)  “North American Free Trade Agreement (NAFTA) country” means Canada or Mexico.





(6)  “NAFTA country construction material” means a construction material that (1) is wholly the growth, product, or manufacture of a NAFTA country, or (2) in the case of a construction material which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA country into a new and different construction material distinct from the materials from which it was transformed.





(b)  The Buy American Act (41 U.S.C. 10) provides that the Government give preference to domestic material.  In addition, the Trade Agreements Act and the North American Free Trade Agreement (NAFTA), provide that designated country and NAFTA construction materials are exempted from application of the Buy American Act.





(c)  The Contractor agrees that only domestic construction materials, NAFTA country construction materials or designated country construction materials will be used by the Contractor, subcontractors, material men and suppliers in the performance of this contract, except for other foreign construction materials, if any, listed in this contract.


(End of clause)





Alternate I





Substitute the following paragraphs (b) and (c) in place of paragraphs (b) and (c) of the basic clause:





(b)  The Buy American Act (41 U.S.C. 10) provides that the Government give preference to domestic material.  In addition, the North American Free Trade Agreement (NAFTA) provides that NAFTA construction materials are exempted from application of the Buy American Act.





(c)  The Contractor agrees that only domestic construction materials or NAFTA country construction materials will be used by the Contractor, subcontractors, material men and suppliers in the performance of this contract, except for other foreign construction materials, if any listed in this contract.





3.6.4-5  Buy American--Steel and Manufactured Products


BUY AMERICAN--STEEL AND MANUFACTURED PRODUCTS (APRIL 1996)





(a)  Section 9129 of the Aviation Safety and Capacity Expansion Act of 1990 (Subtitle B of Title IX of Pub. L. 101-508, the Omnibus Budget Reconciliation Act of 1990) requires the use of steel and manufactured products produced in the United States when a project such as that covered by this contract receives funding.





(b)  The Contractor shall deliver only steel and manufactured products produced in the United States.  This requirement shall not apply where the Secretary or his or her designee has found--





(1)  That its application would be inconsistent with the public interest;





(2)  That such materials are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality;





(3)  In the case of the procurement of facilities and equipment under the Airport and Airway Improvement Act of 1982, (i) the cost of components and subcomponents which are produced in the United States is more than 60 percent of the cost of all components to be delivered under this contract, and (ii) final assembly of the facility or equipment to be delivered under this contract has taken place in the United States; or





(4)  That inclusion of domestic material will increase the cost of the overall contract by more than 25 percent.





(c)  In calculating components' costs, labor costs involved in final assembly shall not be included in the calculation.





(d)  This clause takes precedence over the provisions of clause “Buy American Act--Supplies” and clause “Buy American Act--Construction Materials” in respect to their applicability to steel and manufactured products.





(e)  The offeror warrants that steel and manufactured products to be used in the project are produced in the United States, and that components of unknown origin are considered to have been produced or manufactured outside the United States.  Should any end product be of foreign origin, the Contractor shall identify, in writing, such products and country of origin to the Contracting Officer prior to contract award.  Such information is required in implementation of Section 9129 of the Aviation Safety and Capacity Expansion Act of 1990, (Subtitle B of Title IX of P. L. 101�508, the Omnibus Budget Reconciliation Act of 1990).





(f)  For breach or violation of this warranty, the FAA has the right to annul any resultant contract without liability.


(End of clause)





3.6.4-6  Balance of Payments Program


BALANCE OF PAYMENTS PROGRAM (APRIL 1996)





(a)  This clause implements the Balance of Payments Program by providing a preference for domestic end products or services over foreign end products or services.





(b)  Definition:





(1)  “Components,” as used in this clause, means those articles, materials, and supplies directly incorporated into the end products.





(2)  “Domestic end product,” as used in this clause, means--





(i)  An unmanufactured end product mined or produced in the United States; or





(ii)  An end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as those that the agency determines are not mined, produced, or manufactured in the United States in sufficient reasonably available commercial quantities of a satisfactory quality shall be treated as domestic.  Components of unknown origin shall be considered foreign.  Scrap generated, collected, and prepared for processing in the United States is considered domestic.





(3)  “Domestic services,” as used in this clause, means services performed in the United States.  If services provided under a single contract are performed both in and outside the United States, they shall be considered domestic if 25 percent or less of their total cost is attributable to services (including incidental supplies used in connection with these services) performed outside the United States.





(4)  “End product,” as used in this clause, means an article, material, or supply acquired for public use under this contract.





(5)  “Foreign end product,” as used in this clause, means a product other than a domestic end product.





(c)  The Contractor warrants that there will be delivered under this contract only domestic end products or services as defined in this clause and that components of unknown origin have been considered to have been mined, produced, or manufactured outside the United States.  Should any end products or services be of foreign origin, the Contractor shall identify, in writing, such products or services and country of origin to the Contracting Officer in prior to contract award.  An offer based on supplying a foreign end product or service, if accepted, will permit the Contractor to supply a product or service without regard to the requirements of this clause.





(d)  For evaluation purposes only, each offer of an end product other than a domestic end product shall be increased by 50 percent.  Any domestic end product offer that exceeds such evaluated other end product shall be considered unreasonable in cost or inconsistent with the public interest.


(End of clause)





3.6.4-7  Buy American Act--Trade Agreements--Balance of Payments Program


BUY AMERICAN ACT--TRADE AGREEMENTS--BALANCE OF PAYMENTS PROGRAM (APRIL 1996)





(a)  This clause implements the Buy American Act (41 U.S.C. 10), the Trade Agreements Act of 1979 (19 U.S.C. 2501-2582), the North American Free Trade Agreement (NAFTA) Implementation Act (P. L. 103�182, 107 Stat. 2057) and the Balance of Payments Program by providing a preference for domestic end products over foreign end products, except for certain foreign end products which meet the requirements for classification as designated, NAFTA, or Caribbean Basin country end products.





(b)  Definitions:





(1)  “Caribbean Basin country end product,” as used in this clause, means an article that: (i) Is wholly the growth, product, or manufacture of a Caribbean Basin country, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was so transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply; provided that the value of those incidental services does not exceed that of the product itself.  The term excludes products that are excluded from duty free treatment for Caribbean countries under the Caribbean Basin Economic Recovery Act (19 U.S.C. 2703(b)).  These exclusions presently consist of (i) textiles and apparel articles that are subject to textile agreements; (ii) footwear, handbags, luggage, flat goods, work gloves, and leather wearing apparel not designated as eligible articles for the purpose of the Generalized System of Preferences under title V of the Trade Act of 1974; (iii) tuna, prepared or preserved in any manner in airtight containers; (iv) petroleum, or any product derived from petroleum; and (v) watches and watch parts (including cases, bracelets and straps), of whatever type including, but not limited to, mechanical, quartz digital or quartz analog, if such watches or watch parts contain any material that is the product of any country to which the Tariff Schedule of the United States (TSUS) column 2 rates of duty apply.





(2)  “Components,” as used in this clause, means those articles, materials, and supplies incorporated directly into the end products.





(3)  “Designated country end product,” as used in this clause, means an article that (i) is wholly the growth, product, or manufacture of the designated country, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was so transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed that of the product itself.





(4)  “Domestic end product,” as used in this clause, means (i) an unmanufactured end product mined or produced in the United States, or (ii) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  A component shall also be considered to have been mined, produced, or manufactured in the United States (regardless of its source in fact) if the end product in which it is incorporated is manufactured in the United States and the component is of a class or kind (i) determined by the FAA to be not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality, or (ii) to which the agency head concerned has determined that it would be inconsistent with the public interest to apply the restrictions of the Buy American Act.





(5)  “Eligible product,” as used in this clause, means a designated, North American Free Trade Agreement (NAFTA), or Caribbean Basin country end product.





(6)  “End products,” as used in this clause, means those articles, materials, and supplies to be acquired under this contract for public use.





(7)  “Foreign end product,” as used in this clause, means an end product other than a domestic end product.





(8)  “NAFTA country,” as used in this clause, means Canada or Mexico.





(9)  “NAFTA country end product,” as used in this clause, means an article that (i) is wholly the growth, product, or manufacture of a NAFTA country, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply; provided, that the value of those incidental services does not exceed that of the product itself.





(c)  The Contracting Officer has determined that the Trade Agreements Act and NAFTA apply to this acquisition.  Unless otherwise specified, the Acts apply to all items in the schedule.  The Contractor warrants that there will be delivered under this contract only domestic end products as defined in this clause and that components of unknown origin have been considered to have been mined, produced, or manufactured outside the United States, a designated country, a North American Free Trade Agreement (NAFTA) country, or a Caribbean Basin country, in accordance P.L. 103-182, 107 Stat. 2057.  Should any end product be of foreign origin, the Contractor shall identify, in writing, such product and country of origin to the Contracting Officer prior to contract award.  An offer based on supplying a designated, NAFTA, or Caribbean Basin country end product requires the Contractor to supply a designated, NAFTA, or Caribbean Basin country end product or, at the Contractor's option, a domestic end product.  Contractors may not supply a foreign end product for line items subject to the Trade Agreements Act unless the foreign end product is a designated, NAFTA, or Caribbean end product or unless a waiver is granted under section 302 of the Trade Agreements Act of 1979.





(d)  Offers will be evaluated by giving certain preferences to domestic end products, designated country end products, NAFTA country end products, and Caribbean Basin country end products over other end products.


(End of clause)





3.6.4-8  Buy American Act--North American Free Trade Agreement Implementation Act--Balance of Payments Program


BUY AMERICAN ACT-NORTH AMERICAN FREE TRADE AGREEMENT IMPLEMENTATION ACT-BALANCE OF PAYMENTS PROGRAM (APRIL 1996)





(a)  Definitions.  As used in this clause--





(1)  “Components” means those articles, materials, and supplies incorporated directly into the end products.  Domestic end product means (i) an unmanufactured end product mined or produced in the United States, or (ii) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  A component shall also be considered to have been mined, produced, or manufactured in the United States (regardless of its source in fact) if the end product in which it is incorporated is manufactured in the United States and the component is of a class or kind (i) determined by the Government, to be not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality, or (ii) to which the agency head concerned has determined that it would be inconsistent with the public interest to apply the restrictions of the Buy American Act.





(2)  “End products” means those articles, materials, and supplies to be acquired under this contract for public use.





(3)  “Foreign end product” means an end product other than a domestic end product.





(4)  “North American Free Trade Agreement (NAFTA) country” means Canada or Mexico.





(5)  “NAFTA country end product” means an article that (i) is wholly the growth, product, or manufacture of a NAFTA country, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply; provided, that the value of those incidental services does not exceed that of the product itself.





(b)  This clause implements the Buy American Act (41 U.S.C. 10), the North American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), and the Balance of Payments Program by providing a preference for domestic end products over foreign end products, except for certain foreign end products which meet the requirements for classification as NAFTA country end products.





(c)  The Contracting Officer has determined that the NAFTA applies to this acquisition.  Unless otherwise specified, the Acts apply to all items in the schedule.  The Contractor warrants that there will be delivered under this contract only domestic end products as defined in this clause and that components of unknown origin have been considered to have been mined, produced, or manufactured outside the United States.  Should any end product be of foreign origin, the Contractor shall identify, in writing, such product and country of origin to the Contracting Officer prior to contract award.  An offer based on supplying a NAFTA country end product requires the Contractor to supply a NAFTA country end product or, at the Contractor’s option, a domestic end product.





(d) Offers will be evaluated in accordance with P.L. 103-182, 107 Stat. 2057.


(End of clause)





3.6.4-9  RESERVED





3.6.4-10  Restrictions on Certain Foreign Purchases


RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (APRIL 1996)





(a)  Unless advance written approval of the Contracting Officer is obtained, the Contractor shall not acquire for use in the performance of this contract--





(1)  Any supplies or services originating from sources within the communist areas of North Korea, Vietnam, Cambodia, or Cuba;





(2)  Any supplies that are or were located in or transported from or through North Korea, Vietnam, Cambodia, or Cuba; or





(3)  Arms, ammunition, or military vehicles produced in South Africa, or manufacturing data for such articles.





(b)  The Contractor shall not acquire for use in the performance of this contract supplies or services originating from sources within Iraq, any supplies that are or were located in or transported from or through Iraq, or any supplies or services from entities controlled by the Government of Iraq.


 


(c)  The Contractor agrees to insert the provisions of this clause, including this paragraph (c), in all subcontracts hereunder.


(End of clause)





3.6.4-11  Inconsistency Between English Version and Translation of Contract


INCONSISTENCY BETWEEN ENGLISH VERSION AND TRANSLATION OF CONTRACT (APRIL 1996)





In the event of inconsistency between any terms of this contract and any translation thereof into another language, the English language meaning shall control.


(End of clause)





3.6.4-12  European Union Sanction for End Products


EUROPEAN UNION SANCTION FOR END PRODUCTS (APRIL 1996)





(a)  Definitions. As used in this clause--





(1)  “Sanctioned European Union (EU) end product” means an article that (i) is wholly the growth, product or manufacture of a sanctioned member state of the EU, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a sanctioned EU country into a new and different article of commerce with a name, character or use distinct from that from which it was so transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply; provided, that the value of these incidental services does not exceed that of the product itself.





(2)  “Sanctioned member state of the EU” is any of the following countries: Austria, Belgium, Denmark, Finland, France, Ireland, Italy, Luxembourg, the Netherlands, Sweden, and the United Kingdom.





(b)  Agreement.  The Contractor agrees that no sanctioned EU end products will be delivered under this contract.


(End of clause)





3.6.4-13  European Union Sanction for Services


EUROPEAN UNION SANCTION FOR SERVICES (APRIL 1996)





(a)  Definition.  “Sanctioned member state of the European Union (EU),” as used in this clause, is any of the following countries: Austria, Belgium, Denmark, Finland, France, Ireland, Italy, Luxembourg, the Netherlands, Sweden, and the United Kingdom.





(b)  Agreement. The Contractor agrees not to perform services under this contract in a sanctioned member state of the EU.  This does not apply to subcontracts.


(End of clause)
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