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SUMMARY

In order to ensure that FAA fills staff positions in a consistent manner, complies with AMS and Federal Government –wide contracting polices, and provides the appropriate oversight of contractors who perform activities that are closely associated with inherently governmental and critical functions with the guidelines below are provided.

BACKGROUND
The Office of Federal Procurement Policy (OFPP) issued Policy Letter 11-01 to provide guidance to federal agencies for managing the performance of inherently governmental, closely associated inherently governmental and critical functions.  The Policy Letter is intended to implement direction in the President’s March 4, 2009, Memorandum on Government Contracting, which requires OMB to clarify when governmental outsourcing for services is and is not appropriate, consistent with section 321 of Public Law 110-417. Policy Letter 11-01 does the following:
· Clarifies what functions are inherently governmental and must always be performed by Federal employees.  

· Explains what agencies must do when work is “closely associated” with inherently governmental functions.  
· Requires agencies to identify their “critical functions” in order to ensure they have sufficient internal capability to maintain control over functions that are core to the agency’s mission and operations.  

· Outlines a series of agency management responsibilities to strengthen accountability for the effective implementation of these policies.  
After publication of Policy Letter 11-01 AMS Procurement Guidance T3.8.2 was updated to reflect the additional safeguards FAA will take prior to and after contracting for services.  The additional safeguards in AMS help FAA ensure that we provide the proper level of oversight for services contracts.
FAA has and continues to support the Annual Service Contract Inventory in which we identify contracts for services and review a selected portion to ensure that we provide the proper level of oversight.

DEFINITIONS  
Inherently governmental function - as defined in section 5 of the Federal Activities Inventory Reform Act, Public Law 105-270, means a function that is so intimately related to the public interest as to require performance by Federal Government employees.  The term includes functions that require either the exercise of discretion in applying Federal Government authority or the making of value judgments in making decisions for the Federal Government, including judgments relating to monetary transactions and entitlements.  
AMS Procurement Guidance T3.8.2A3 provides a list of functions that are considered inherently Governmental; the list is not all inclusive.   Contracting Officers and program officials should consult Procurement Guidance prior to approving or issuing any SIR or contract.   

The term does not normally include –
(a) gathering information for or providing advice, opinions, recommendations, or ideas to Federal Government officials; or
(b) any function that is primarily ministerial and internal in nature (such as building security, mail operations, operation of cafeterias, housekeeping, facilities operations and maintenance, warehouse operations, motor vehicle fleet management operations, or other routine electrical or mechanical services).  
Critical function - means a function that is necessary to the agency being able to effectively perform and maintain control of its mission and operations.  Typically, critical functions are recurring and long-term in duration.  Procurement Guidance T3.8.2A3 provides FAA specific examples of critical functions.   The list of functions is not all inclusive. 
Pre-award acquisition responsibilities.  
Prior to issuing a Screening Information Request (SIR) or contract for services the Contracting Officer ensures that the services are not inherently governmental.  Procurement Guidance T3.8.2A3 provides guidelines for determining whether services are inherently government.   
As specified in Procurement Guidance T3.8.2A3, if the effort is closely associated with an inherently governmental function, then the contract should have active monitoring and administration to ensure that contractors do not perform inherently Governmental functions and Federal employees properly exercise their authority. 
Prior to issuing a SIR or contract for services, the Contracting Officer and program official should determine if the contract supports a critical FAA function.  The CO and the program official should rely on the guidance in Procurement Guidance T3.8.2A3 to determine whether the contract will support a critical function.  If the contract will support a critical function FAA must monitor contractor performance. 
Post-award acquisition responsibilities. 
FAA will review on an ongoing basis, the functions being performed by their contractors, paying particular attention to the way in which contractors are performing, and FAA personnel are managing, contracts involving functions that are closely associated with inherently governmental functions and contracts involving critical functions.  These reviews should be conducted in connection with the inventories of service contracts, when required.   This review is performed during the annual Service Contract Inventory and Reporting process.
In addition,  Procurement Guidance T3.8.2 requires that Contracting Officers indicate in PRISM whether services are closely associated with inherently governmental functions, supporting critical functions or a combination of closely associated with inherently governmental functions and supporting critical functions.   This indication enables the review of FAA services contracts.

Performance of Inherently Governmental, Closely Associated with Inherently Governmental and Critical Functions Guide
October 2016
Performance of Inherently Governmental, Closely Associated with Inherently Governmental and Critical Functions Guide


October 2016


